
BOARD OF ADJUSTMENT NUMBER 1 
AGENDA 

November 21, 2023 
Regular Meeting 

4:00 p.m. 
Central Annex Auditorium 

22251 Palmer Street 
Robertsdale, Alabama 

Email-planning@baldwincountyal.gov 

1. Call to Order

2. Roll Call

3. Approval of Previous Meeting Minutes (September 19, 2023, and October 17, 2023)

4. Announcements/Registration to Address the Board of Adjustment

5. Consideration of Applications and Requests

ITEMS: 

a.) Case No. ZVA23-66, Hudson Property, 10228 Bayhaven Cir 

Request:  Approval of a Variance from Section 13.1.2 (b) and (d) of the Baldwin County Zoning Ordinance 
as it pertains to accessory structures.   

Location: The subject property is located at 10228 Bayhaven Cir in Fairhope, AL in Planning District 26. 

b.) Case No. ZVA23-68, Nemer Property, 23811 Grant Dr 

Request:  Approval of a Variance from Section 13.1.2 (b) of the Baldwin County Zoning Ordinance as it 
pertains to an accessory structure in the front yard.  

Location: The subject property is located at 23811 Grant Dr in Loxley, AL in Planning District 12. 

c.) Case No. ZVA23-76, Ankerson Property, 12550 County Road 1  
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Request:  Approval of a Variance from Section 2.3.26.3 (g) and Section 10.4.4 of the Baldwin County 
Zoning Ordinance as it pertains to wetland buffer to build a single-family dwelling. 

Location: The subject property is located 12550 County Road 1 in Fairhope, AL in Planning District 26. 

d.) Case No. ZVA23-78, Garrett Property, 27033 Hall Rd  

Request:  Approval of a Variance from Section 4.2.5 of the Baldwin County Zoning Ordinance as it pertains 
to the front and rear yard setback requirements to allow for a single-family dwelling. 

Location: The subject property is located at 27033 Hall Rd in Loxley, AL in Planning District 15. 

Attachments: Within Report:  

6. Old Business

7. New Business

8. Adjournment

To view maps/plats in higher resolution please visit the ‘Upcoming Items’ Planning and Zoning 
webpage” 

https://baldwincountyal.gov/departments/planning-zoning/meeting-agenda 
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AUDIO TRANSCRIPTION FOR BALDWIN COUNTY BOARD OF
ADJUSTMENT NUMBER ONE.
September 19, 2023 Board of Adjustment Meeting

The following audio filed was transcribed by Lydia Egan
on the 10th day of October, 2023.
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1             MR. ALLEN:  Can I get a roll call, please.
2             MS. SECRETARY:  Mr. Guffy?
3             MR. GUFFY:  Here.
4             MS. SECRETARY:  Mr. Allen?
5             MR. ALLEN:  Here.
6             MS. SECRETARY:  Ms. Hope?
7             MS. HOPE:  Here.
8             MS. SECRETARY:  Mr. Bragg?
9             MR. BRAGG:  Here.
10             MS. SECRETARY:  Ms. Frost?
11             MS. FROST:  Here.
12             MS. SECRETARY:  Ms. Black?
13             MS. BLACK:  Here.
14             MS. SECRETARY:  Mr. Stejskal?
15             MR. STEJSKAL:  Here.
16             MS. SECRETARY:  Mr. Ward?
17             MR. WARD:  Here.
18             MS. SECRETARY:  Chairman, you have the
19 courtroom.
20             MR. ALLEN:  Okay.  Can I get a motion for
21 previous minutes?
22             MR. GUFFY:  So moved.
23             MR. ALLEN:  Okay.  Can I get a second?
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1             MR. BRAGG:  Second.
2             MR. ALLEN:  All in favor of previous minutes
3 being passed say aye.
4             (All board members say aye.)
5             MR. ALLEN:  All right.  And do we have any
6 announcements?
7             MR. KING:  Yes, sir, Mr. Chairman.  I'll
8 deliver the preamble as we have been utilizing in
9 several meetings recently.  And so Mr. Chairman, board
10 members, and so we have many citizens that may have been
11 -- this may be their first time attending one of these
12 meetings, at least at the county level.  What we'll do
13 is go through a meeting preamble to explain how the
14 meetings works, the procedures for the meeting.
15             And so first of all, the, this board is --
16 this board authority's only occurs in the areas marked
17 in yellow on the map you see on screen.  So the Board of
18 Adjustment only has authority in the portions of Baldwin
19 County where the citizens have enacted zoning.  The
20 white areas of the county are unzoned.  The green areas
21 are within city limits.  So we're dealing with the
22 yellow areas.
23             First of all, we ask everyone to please
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1 silence or turn off any of your phones or other devices
2 that may ring during the meeting.  This board follows
3 Robert's rules of order.  That is our parliamentary
4 procedure.  And Mr. Allen is the chair and officiates
5 this meeting.  And when citizens come to the podium in
6 the center of the room, make certain that all your
7 comments are addressed to the chair.
8             I will say very briefly here that this is
9 certainly not a complaint department for general topics.
10 But we advise any citizens that if you have other issues
11 or other matters for which planning and zoning needs to
12 address, by all means please email those to
13 planning@baldwin.gov.
14             We mentioned this before our board of
15 adjustment meetings because oftentimes, sometimes the
16 discussion may cross over into areas not relevant to
17 board of adjustment.  So that's why he gives this
18 preamble message here.  Any type of zoning issue, any
19 type of subdivision issue, certainly use that email
20 address.
21             So in terms of this board and what it does
22 the function of this board of adjustment is to consider
23 variances and appeals.  Now, today we only have one item
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1 on the agenda which happens to be an appeal.  Appeals
2 are much more rare as opposed to variances.
3             The meeting itself will operate as you see
4 on screen.  Each case is presented by a Baldwin County
5 planning and zoning staff member.  Mr. Brown will be
6 presenting today's case.  That may take several minutes.
7             Then, once the -- once the staff member has
8 continued, has finished presenting the case, the board
9 may question the staff member for several minutes.

10 After the board is satisfied that they've questioned
11 staff member about the presentation, the chair will open
12 a public hearing and invite anyone that's registered to
13 speak.
14             And so everyone passed by a table at the at
15 the lobby of this meeting hall and were presented the
16 opportunity to register to speak.  If you did not
17 registered to speak and do not wish to speak, we just
18 ask everyone to please refrain from shouting or speaking
19 aloud.  If you change your mind and do wish to speak,
20 please go back to the lobby and fill out the forms.
21             Ms. Bates, who is sitting up here at the
22 front table, can take those forms and deliver them to
23 the chair if you desire to speak.  During staff's
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1 presentation, you will have some time to do that if you
2 reconsider and wish to address the board.  And then this
3 is the date of our next meeting.
4             Mr. Chairman, a couple of additional
5 announcements to go along with the preamble here.
6 Normally, Ashley Campbell is with us personally in
7 attendance at these meetings.  She could not be here
8 with us personally today, but because of the complicated
9 nature of the case before us today, Ashley is joining us
10 via Webex.  So when we wish to ask Ashley to address the
11 board, we may have to help her and make sure she can
12 hear.
13             Also Mr. Joey Koptis with USDA is also
14 joining us with Webex.  And so there's an additional
15 microphone on the podium to try to help them hear, but
16 we may have to work with them during the meeting so be
17 aware of that.  And with that, Mr. Chairman, I'll turn
18 it back over to you to hear today's case.
19             MR. ALLEN:  Okay.  We can go ahead and move
20 forward with today's case.
21             MR. BROWN:  So good afternoon board, members
22 of the public.  My name is Robert Brown.  I'll be
23 presenting case NAAD23-004.  The one thing I'd like to
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1 do before I start this case, we have a timer that we're
2 going to use for public comments today.  We limit those
3 comments to three minutes.  That's at the chair's
4 discretion how that's going to work is when it comes
5 time for public comments --
6             MR. ALLEN:  Michael, could you speak up just
7 a little for us?
8             MR. BROWN:  Oh, I'm sorry.  When it comes
9 time for public comments, I'll place a timer on the
10 screen that will look something similar to that.  Now,
11 to give everybody a quick example of what that's going
12 to sound like, I'd have a two second quick timer, and
13 this is what you'll hear when your three minutes is up.
14 So again, I'll put that timer on the screen when we open
15 for public comments.
16             All right.  So as I said, this is case
17 AAD23-004.  This is an appeal of an administrative
18 decision and the issuance of a notice of violation.
19 This is in planning district 8.  The property is zoned
20 rural agricultural, and as you can see on the screen,
21 this is the parcel ID and the pin for the property.
22             This is approximately 8.5 acres.  It's
23 located at 19800 Boothe Road which is approximately one
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1 block east of Greeno Road and north of Twin Beech Road.
2 The owner is William and Danielle Bolton, and the
3 applicant in this case is William Bolton.
4             As you can see here from the locator map,
5 the property is located in Fairhope and, like I said,
6 it's one block, approximately, east of Greeno Road and
7 north of Twin Beech.  Now, this property is surrounded
8 on three sides, the east, the west side, and the north
9 side by the city limits of Fairhope.  And those are
10 subdivisions.  It's the Song Grove subdivision to the
11 east and to the north, and then the Belle Chase
12 subdivision across the street to the west.  South of the
13 property is county property zoned rural agriculture.
14             So the background and summary on this case
15 was planning and zoning received a complaint from a
16 citizen in Song Grove subdivision.  We staff visited the
17 property and discovered that there was indeed land
18 disturbance activities that were occurring on the
19 property.  So a stop work order was placed on the
20 property, and subsequently a notice of violation was
21 sent to the owner.
22             The appellant asserts that the disturbing
23 activities are related to agriculture.  However, the
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1 appellant was unable to provide staff with a qualifying
2 exemption provided by USDA/NRCS.  In subsequent emails,
3 the NRCS communicated to staff that the property is not
4 cropland and is not participating in any USDA/NRCS
5 programs that would allow it to be exempt from the
6 provisions of the zoning ordinance.
7             So we're asking that there were no issues,
8 there were no errors committed in issuing the NOV or the
9 administrative decision, and we recommend that this

10 case, the administrative be upheld and the appeal be
11 denied.  Now, in the subsequent slides we're going to
12 dive into a little bit of the details of this, and there
13 are some overlaps.  This, agreeably, is several things
14 going on.
15             The first thing I want to show you is the
16 Baldwin County generalized wetlands map.  And what you
17 see cross-hatched there is off the parcel viewer from
18 the revenue and that shows the potential wetlands.
19 Those potential wetlands are coming from the northeast,
20 transiting the property approximately to the southwest,
21 and that's important.  You'll see that over and over.
22 You can see the property there is being wooded and
23 adjoining to the Song Grove subdivision.
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1             So the applicability of the zoning ordinance
2 to this particular piece of property.  There are
3 potential uplands on this property, as you can see in
4 the northwest corner as well as in the southeast corner.
5 And you can again see the potential wetlands that are
6 transiting from the northeast to the southwest.
7             So in the upland areas, the ordinance that's
8 applicable to them is 13.12.2 and 13.12.8.  We'll
9 discuss those in depth on the next slide.  In the
10 potential wetlands areas, the ordinance that applies to
11 them comes out of section 10.4.  That would be
12 specifically section 10.4.4, 10.4.5, and 10.4.7.  And
13 again, we'll discuss those at length as well.
14             So in the upland areas, and again those are
15 the two pockets in the northwest part of the property
16 and in the southeast part of the property, 13.12 which
17 discusses -- which covers land disturbance activities is
18 required if you're disturbing more than 500 square feet,
19 if you're doing land disturbance greater that 25 square
20 feet within a wetland buffer or any disturbance no
21 matter the size in an actual wetland.
22             Now, there are exemptions for that, and that
23 comes in under 13.12.8.  And the relevant exemption in
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1 this case is sub c which is agricultural activities.  So
2 agriculture activities is defined -- and I put that on
3 the screen -- section 22.2.  I won't read that in its
4 entirety -- but agricultural purposes including farming,
5 dairy, and pastures, etc. would be a qualifying
6 exemption that the property owner would not have to get
7 a land disturbance permit from Baldwin County to do
8 those activities in those upland areas.
9             Now, we move on to the wetland areas, the

10 potential wetland areas on the property.  Section 10.4.4
11 of the ordinance comes into play.  10.4.4 covers
12 jurisdictional wetlands.  And that has a setback, a
13 stream wetland setback of approximately 30 feet.  If
14 there is a stream, it's top of the bank of the stream.
15 If the stream's within a gully, it's the top of bank of
16 the gully.  So that again is if it is a jurisdictional
17 wetland.
18             If it is not a jurisdictional wetland and it
19 is an existing storm water management area, which we
20 will cover in depth in a minute, that would include
21 hydric soil areas, existing water features, ditches,
22 etc.  That comes with a 5-foot non-disturbed buffer.
23             Now, you can do land disturbing activities
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1 in that if you apply for a permit, and you have a
2 licensed engineer that provides storm water calculations
3 and shows that they can replace it with a comparable
4 storm water management system that will keep that water
5 moving through and won't obstruct it.
6             Now, there are exemptions to both of those
7 and that is 10.4.7, and the relevant exemption is sub e.
8 And that says agricultural operations will be exempt
9 from this section so long as all Food Security Act
10 provisions administered by the USDA are being met.
11             Now, to expand on that just a little bit,
12 there is a memorandum of understanding between the USDA,
13 the NCRS, and the Corps of Engineers, that is the
14 USDA -- it was signed April 5th of 2022, that
15 memorandum.  And basically, jointly, if you're -- if you
16 are meeting the provisions of that Food Security Act,
17 those wetland are protected through that joint agreement
18 between those two agencies.
19             So we'll move on to the permitting process.
20 So if you are trying to do land disturbance activities
21 in that potential wetlands, the very first step is you
22 would have a wetland assessment or delineation performed
23 by a wetland professional.  Staff can't perform that
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1 delineation, and we can't determine those boundaries,
2 nor can the property owner.  An independent third party
3 wetland delineator or, you know, specialist will come in
4 and do that.
5             The wetland boundaries will be flagged on
6 the site, and then a map will be created.  That map that
7 was created by the wetland professional will then be
8 uploaded as part of the permit application, the required
9 buffers will be established based off the determinations
10 of what wetlands exist, if any, by that wetland
11 professional.
12             Now, if work is to be permitted inside of
13 that established buffer, then a variance, which we're
14 all familiar with, would be required or remediation
15 would be required to restore that area back to what it
16 was.
17             So just for a little background information,
18 this is the USGS map from 1944.  And you can see the
19 approximate location of the property.  And you can see
20 that in 1944 they show an existing storm water
21 conveyance.  And again, it is showing the same running
22 from the northeast to the approximate southwest.
23             This is the USGS website with their national
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1 wetlands inventory map, and you can see the property
2 location there.  And, again, you can also see that
3 stream running from the northeast to the approximate
4 southwest.  So this is the plat for the Song Grove
5 subdivision.  And as you look on this, you'll see
6 highlighted in green, you'll see the appellant's
7 property.  And please note that is not part of the Song
8 Grove subdivision.  It is merely adjacent to it.
9             Now, following in what I've been saying, the

10 northeast to the southwest, you can see in the common
11 areas highlighted in yellow on that plat, that existing
12 storm water management site.  You can also see where
13 I've expanded that and line that up, the tension and
14 common areas of the Song Grove subdivision.  That runs
15 onto the appellant's property.
16             Now, this is a Google street view of that
17 wetland detention pond off Whittier Street.  We're
18 looking approximately east here at the pond.  The
19 appellant's property is back behind that pond.  And now
20 we're at the same location on Whittier street, and we're
21 looking east.  And you can see that storm water
22 management channel draining to that pond through that
23 subdivision.
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1             Now, these are photos taken of the property
2 during the site visit, the initial site visit on July
3 27th.  You can see the stop work was posted.  That's in
4 the picture on the left.  And the picture on the right,
5 you can see a trail going through the trees of what
6 appeared to be a stream, a ditch, something of that
7 nature.
8             On the next slide, you can see the stream
9 running through the property.  Now, these pictures are

10 the same thing.  One is just zoomed in a little more
11 than the other.  So on the first picture on the left,
12 you can see that there is land disturbance activity
13 happening on the bank of that stream.
14             On the picture on the right, you can see
15 there is standing water on the bottom of that stream.
16 So that's what led us to issue the stop work because
17 that was what looked to be in violation of either 10.4.4
18 or 10.4.5, and that's why stop work was posted on the
19 property until a determination would be made.
20             A notice of violation was issued to the
21 property owner.  It was mailed and sent by email, you
22 can see on August 8th, as you see on your screen.  The
23 nature of the violation was performing work on a zoned
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1 property without the required land disturbance, and the
2 cure for that violation was to complete a land
3 disturbance application in accordance with 13.12.2.  And
4 I will explain that in just a minute.  13.12.2 is the
5 mechanism that we use to process land disturbance
6 activities in a wetland area under 10.4.4.
7             So the appeal that was entered into the
8 system and given to us by the appellant basically says
9 -- you can see I've zoomed it up -- "I purchased the
10 land and am preparing it for pasture.  The county issued
11 a notice of violation, the copy attached.  I have not
12 violated ordinances.  My property is exempt from the
13 ordinances the county alleges I violated.  See the
14 attached email chain for my reasons and the admission by
15 the county.  I am not in violation."
16             The appellant's requested action is that the
17 board find that he has not violated any ordinances and
18 that he is not required to apply for or have a land
19 disturbance permit and order the county to withdraw the
20 notice of violation.
21             So the next four slides are going to
22 snippets from the appeal that was filed by Mr. Bolton.
23 The first snippet goes to one of the very first emails
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1 between the NRCS and the applicant.  In this, the NRCS
2 was trying to explain what is cropland that is exempt
3 from the ordinance, what meets the provisions of the
4 Food Security Act.
5             Now, I did not highlight this.  These are
6 highlights that were in the appeal.  These are taken
7 directly from it.  The last sentence in that says, "This
8 is cropland that was annually tilled prior to 1985."
9 Now, that sentence caused some confusion which we'll

10 clear up in just a minute.
11             That sentence is explanatory to the
12 statement before that says, "Prior converted cropland is
13 an exemption afforded by the Food Security Act of 1985.
14 This is cropland that was annually tilled prior to
15 1985."
16             In a subsequent email, we tried to get some
17 clarification from that, and you can see from NRCS, they
18 state in a subsequent email that this land is not that.
19 This land was not cropland that's been annually tilled
20 to produce a commodity.
21             We had another email that came in through
22 the NRCS where we were trying to explain it again.  And
23 the NRCS again says his property is not cropland and
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1 therefore does not meet any provision.
2             So the final email that I've included in
3 here is from our director back to the property owner
4 explaining that from the NRCS's standpoint, simply
5 having a farm number does not trigger the protections
6 from the exemptions from the Food Security Act and
7 requesting, provide us an email from the NRCS stating
8 that you are exempt.
9             So this is a historical aerial photo from
10 the University of Alabama archives.  This is from 1974,
11 and you can see in this the property is fairly wooded.
12 And again, if you look up to the northeast corner, you
13 can see that stream again transiting the property.  This
14 is the 1997 aerial showing that that property is still
15 wooded, is not being used for cropland.
16             The property owner got, enlisted Wildlife
17 Solutions to come to the property and do an assessment
18 of the property.  This is their letter here.  There's
19 two snippets in the letter that I'm going to bring
20 forward.
21             The first snippet says typically in these
22 situations, they'll provide the land owner with a map
23 indicating the run of the drainage across their property

Page 19

1 by surveying points along the top of this bank.  That
2 again goes back to what I said earlier with the
3 permitting requirements.  They provide survey points and
4 they provide a map, and that's what Mr. McCool here with
5 Wildlife Solutions is talking about.
6             They also go on to say that he doesn't feel
7 this is jurisdictional wetland, but it does have an
8 excess to what the Corps considers waters to the U.S.
9 and thus subject to some regulation.  And again that
10 could either be 10.4.4 or it could be 10.4.5 storm water
11 management, and that's a determination made by
12 specialists, not staff.
13             The last snippet out of that letter that I
14 wanted to bring was, he said, "The second biggest factor
15 for the property is that you said it would be used for
16 livestock, particularly horses.  That being the case,
17 you'd be exempt from most regulations, but you'll need
18 to register with the NRCS."  So that again alludes back
19 to that joint agreement between the USDA, NRCS, and the
20 Army Corps of Engineers.
21             So part of their protections, that's their
22 water and natural resource protections memorandum, is
23 what I talked about earlier.  And what they do is they
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1 work with property owners.  If they want to build a
2 pond, they look at what they're doing on the property,
3 and they help them build a pond sized to whatever
4 livestock they need.  If they have four head of cattle,
5 they help them design a pond that would accommodate and
6 not be oversized or undersized.
7             That's why the protections are pulled away
8 from the ordinance and given back to Corps of Engineers
9 and to the NRCS.  Because those protections shift from

10 the county to that joint agreement.
11             So the last email I'm going to present to
12 you is an email that I got from NRCS from Joey Koptis
13 who's here with us today via Webex, and he can expand
14 upon this if you have questions for him.  In his email
15 he attached several vintages of aerial photography for
16 that eight-acre tract.
17             He also goes on to explain that after
18 talking with the executive director for Baldwin County,
19 they couldn't find any historical farm records on file
20 with the NRCS and that there was no prior agriculture
21 history on this parcel on file with their office.  And
22 traditionally, if there was a production history on this
23 piece of property, there would be a record on file with
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1 their office.
2             The snippet out of that is very telling.
3 The NRCS basically says regardless of historical
4 agriculture production on this parcel, there are no
5 exemptions granted for wetland disturbance by our
6 agency.
7             So these are the aerial images that were
8 sent by the NRCS.  You can see on the left is an aerial
9 image from 1955.  On the right is an aerial image from

10 1981.  Then you can see 1996 on the left, 2001 on the
11 right.  These show the property as wooded.  You can see
12 on the left is 2005, on the right is 2009.  And then
13 we're getting into the current photography, which is
14 2013 and 2021.  You can see that this property is wooded
15 and has been historically wooded.
16             These are the relevant section out of the
17 ordinance 10.4.4 which I've already discussed earlier.
18 The only extra thing that's added onto to this is when a
19 jurisdictional determination is deemed necessary due to
20 a disagreement about the existence of wetlands, the
21 planning director, in lieu of a jurisdictional
22 determination by the Corps, can accept a second wetland
23 or stream delineation prepared by a professional wetland
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1 delineator who is not affiliated with the first one.
2             These are sections 10.4.5 and 10.4.7, the
3 existing storm water management and the exemptions, the
4 agriculture exemptions.  We have received letters and
5 emails.  These are two letters, one letter, one email,
6 from citizens that were concerned about this property.
7 You have copies of these given to you as well as they
8 are in the public realm.
9             We have two letters from the Song Grove Home

10 Owners Association and one from the Fairfield Place Home
11 Owners Association.  You have copies of those as well
12 and those have been put out in a public folder on our
13 website.
14             This, again, is the summary and the
15 recommendations.  I'm not going to go through this
16 again, but basically in all of this, staff feels there
17 were no errors committed in issuing the notice of the
18 violation or the administrative decision, and staff
19 recommends for case AAD23-04 the administrative decision
20 be upheld and the appeal be denied.
21             And with that I'd be happy to answer any
22 questions you might have or go back to any slides you'd
23 like to see again.
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1             MR. ALLEN:  Okay.  What we're going to try
2 to do here is that I see we have quite few people that
3 would like to speak as well.  So what we're going to do
4 here is we're going to open it up for not the public
5 hearing just yet, but I'm going to ahead and just let
6 staff and the boards members if they have any questions
7 to each other, take about maybe ten minutes for
8 discussion for that.
9             And then we will go ahead and maybe move to
10 the public hearing.  And then maybe take about an
11 additional about fifteen minutes to let the applicant
12 have questions for board members.  And then from there,
13 we'll go ahead and have comments from everyone else.
14             The additional comments from everyone else,
15 I ask that the board members don't necessarily have any
16 questions for them, that all the questions would be
17 reserved for the applicant, Mr. Bolton, when he gets
18 ready to come up.  Not just yet.
19             So if we could, kind of, move forward like
20 that, to try to have, you know, try to keep this thing
21 on a time schedule here.  So if there is any questions
22 for staff that the board has, we can go ahead and
23 address that now.
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1             Okay.  So we don't have any questions for
2 staff.  So we can go ahead and open up the public
3 hearing, and we can go ahead and ask Mr. Bolton to come
4 if you have any questions for Mr. Bolton.
5             MR. SPEEGLE:  Mr. Bolton will speak --
6             MR. ALLEN:  Okay.  Well --
7             MR. SPEEGLE:  If you don't mind, I'll go
8 ahead.
9             MR. ALLEN:  Okay.
10             MR. SPEEGLE:  And --
11             MR. ALLEN:  And you --
12             MR. SPEEGLE:  Jerry Speegle.
13             MR. ALLEN:  Okay.  I have your name here
14 too.
15             MR. SPEEGLE:  These books.  Let's see --
16 two, four, six.  Unfortunately, I thought there were
17 only going to be five board members; so I apologize.
18             MR. ALLEN:  That's okay.  And I ask the
19 board members to try and keep their questions short.
20             MR. SPEEGLE:  As I said, I'm Jerry Speegle.
21 I represent Mr. Bolton and Danielle, his wife.  I've
22 given you a binder, and I expect that you'll do just
23 like everyone else including myself when you're handed
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1 something to read, you'll start reading it.  And you're
2 welcome to read the first few pages if you like before I
3 start speaking.  I put a together a statement of our
4 case, but, Mr. Allen, whatever the board prefers.
5             This is -- there's certainly some factual
6 errors that we'll point out, but these ordinances are
7 very specific.  And one of the issues that I'll address
8 is whether Baldwin County and the Corps has any
9 jurisdiction over this property right now because our

10 position is they don't.
11             From the recent Sackett case, which is
12 alluded to in the email stream which I attached to the
13 appeal which essentially says there's got to be
14 continuous running water -- and I think the statement is
15 -- let's see.  It's got to be the waters of the U.S.,
16 which has to be for the Corps or the county, to have
17 jurisdiction is that -- and this Sackett case came out
18 and the EPA, well, really the Corps, just changed their
19 regulations to make it clear that only tributaries of
20 water, waters that are relatively permanent standing or
21 continuous flowing bodies of water and with a continuing
22 surface connection to those waters are subject to
23 federal jurisdiction.

Page 26

1             There's a ditch on this property.  There's
2 no stream.  What you were shown on the pictures up there
3 is not on this property, if, in fact, there is a stream
4 out there.  There's no stream on this property.
5             There's a ditch that was dug, you can see by
6 the affidavit we submitted which you can check, from a
7 gentleman whose family owned the property prior to 1985.
8 They dug a ditch.  It's dry right now.  Mr. Walton will
9 testify about that.  Mr. Walton -- Mr. Bolton, excuse me
10 -- Mr. Bolton talked to Ashley Campbell who told him and
11 agreed that the ditch is dry.
12             This isn't any storm water management area.
13 This is wooded.  It was -- if you look at the -- it went
14 pretty quickly, but we've attached as Exhibit 11, I
15 believe.  This property was farmed prior to 1985.  And
16 what Mr. Bolton wants to do is clear part of it, plant
17 it with grass, and put his horses on there and some
18 other livestock.  And that's agricultural use.
19             Let me start at the beginning.  The county
20 says that Mr. Bolton violated section 10.4.4.  And I've
21 stated that in my statement of the case and you see it
22 so out there.  And it says that the non-disturbed
23 setback for development from a jurisdictional wetland or
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1 stream must be a minimum of 30 feet.
2             First of all, there's no development here.
3 He's just clear cutting the brush out, and he's going to
4 plant grass ultimately.  But all he's done right now to
5 get this issue, the notice of violation issued, is he
6 cut out some of the brush.  That's all that's happened
7 so far.  Was the land the ground disturbed a little bit?
8 Sure it was.  But there's, this is not a development.
9             10.4.4 in the previous version of the

10 ordinance had to do with subdivisions.  The county has
11 changed this ordinance somewhat.  But there's no
12 development in the sense there's nothing going to built
13 there, there's no structure, there's no house, no
14 parking lot, none of that.
15             And it says from a jurisdictional wetland or
16 stream.  The -- if you look at the article 22 of the
17 land use ordinance, a jurisdictional wetland, which is
18 what it's referred to in 10.4.4, is a wetland area
19 that's regulated by the U.S. Army Corps of Engineers.
20             I don't think that Mr. Brown will dispute
21 that there's no part of this property that's subject to
22 the Corps of Engineers auspices now.  There's not
23 continuous running water that goes to an ancillary water

Page 28

1 body for navigable water of the U.S.  It's just not.
2             That's what Sackett did.  It said you guys
3 at EPA and the Corps have been telling people what they
4 can do with their property for years, and you can't do
5 that anymore because it doesn't have anything to do with
6 navigable waters.
7             And there's a ditch here.  And there's no
8 free running water.  It's dry right now.  So to even get
9 to 10.4.4, there has to be a jurisdictional wetland.

10 There is none.
11             The next reference is to 10.4.5, existing
12 storm water management area.  Once again, there's no
13 existing storm water management area here.  There's --
14 on some property -- not here but in one of the
15 subdivisions, there's a detention pond.  This ditch --
16 and Mr. Bolton will tell you about this -- that ditch
17 doesn't run into that detention pond.  It's not built in
18 that.  So there's no existing storm water management
19 area.
20             And in that statute, ordinance 10.4.5, it
21 says that there's -- let me look, actually, turn to it
22 so to give you the exact -- where development -- this is
23 10.4.5.  Where development is proposed --

Baldwin County Planning & Zoning Board of Adjustment 1 November 21, 2023 9



Baldwin County BOA

Mobile, AL 36602 depo@mobilebayreporting.com
110 Dauphin Street Mobile Bay Reporting 251-438-7211

Pages 29 to 32

Page 29

1             MR. ALLEN:  Which tab are you?
2             MR. SPEEGLE:  Pardon me?
3             MR. ALLEN:  Which tab are you?
4             MR. SPEEGLE:  Oh, I'm sorry.  Exhibit --
5 it's Exhibit 6 is -- our Exhibit 6 is the article 10
6 which has the -- and it's probably about six, seven
7 pages over.  It's page 136 at the bottom right.
8             It says, "Where development is proposed,
9 that will result in the filling of existing storm water
10 management area."  There's no proposal here to fill in
11 that ditch.  I don't know why 10.4.5 would even apply.
12 Mr. Bolton has no intention, and never has, and he
13 hasn't filled in the ditch.  And he has no intention of
14 filling in the ditch.  So 10.4.5 doesn't apply.
15             The next thing that the department said is
16 that 13.12.2 says you have to get a land disturbance
17 permit.  However, and they noted in their submission to
18 the board, that 13.12.8c exempts this property if it's
19 for agricultural purposes.  And I'm not sure I included
20 that.  They did include it in their presentation.
21             And to find the definition of agricultural
22 purposes, it's in article 22.  And it's our exhibit --
23 let's see -- our exhibit -- let me see -- our Exhibit 5.

Page 30

1 So the extension under section 13 is for any
2 agricultural use.  And the ordinance defines
3 agricultural.  Agricultural use is the use of land for
4 agricultural purposes including farming, dairy,
5 pasturage, agriculture, horticulture, and animal
6 poultry, husbandry.
7             And Mr. Bolton's been consistent.  He's
8 clearing this brush to plant grass for his horses and
9 maybe some other animals, but that's clearly

10 agricultural.  And section 13 provides an exemption, a
11 clear exemption, from having to get a land disturbance
12 permit for agriculture.
13             Why?  Because every time a farmer went out
14 and tilled the ground, more than 500 square feet, they
15 would have to come and get a land disturbance permit.
16 There's no reason for them to do that.  And that's why
17 the ordinance, your ordinance in the county, says you
18 don't.  You're exempt from getting a land disturbance
19 permit if it's for agricultural purposes.
20             The -- you see on page 17 of the what was
21 presented by the department, there's, it appears to show
22 a stream here.  I propose to you, there's no stream
23 there.  I'm not sure where this photo came from.  But
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1 this stream, if there is one there, is not on
2 Mr. Bolton's property.
3             There was discussion about potential
4 wetlands.  Well, the reason the county and the Corps
5 doesn't have jurisdiction of this property is for
6 purposes of wetlands is because it doesn't qualify now
7 after Sackett as a wetland because there's no continuous
8 running water across it, but also there are no wetlands.
9             And the department knows it because in their
10 package is the letter from JJ McCool, who is a certified
11 biologist.  While there are some excerpts from his
12 letter, what he says is there are no wetlands here.
13 There's already been a wetlands delineation.  There's
14 nothing here to indicate there are wetlands.
15             He does mention Sackett's case.  And when
16 Sackett comes out, there may be no jurisdiction over
17 this anyway.  But he's looked at the soils and the, the,
18 the flora and there's, there's no wetlands there.  So
19 there are not potential wetlands.  It's been determined
20 there are no wetlands on this property.
21             So simply put, when Mr. Brown sent the
22 email, which we attached to the appeal, from August 11th
23 saying, "We're willing to lift our stop work order for

Page 32

1 land disturbance development to agriculture operations
2 more than 30 feet from the top of the stream channel,"
3 --  there's no stream; there's a ditch -- "upending the
4 forthcoming guidance from the USACE," which is United
5 States Corps of Engineers, which is now come out.
6             "However, because no formal delineation has
7 been completed to map the jurisdictional and
8 non-jurisdictional areas on the site," -- that's been
9 done by the Corps.  It's not jurisdictional wetlands and

10 Mr. McCool said the same thing -- "you and Mr. McCool
11 will continue to bear full responsibility for any land
12 disturbance that occurs within the 30-foot buffer."
13             I propose to you there is no 30-foot buffer
14 because there are no jurisdictional wetlands.  "And in
15 either case," he says at the end, "this blue line stream
16 is a storm water management feature protected by
17 10.4.5."  It may be protected, but it just says you
18 can't fill it in.  And Mr. Bolton hasn't filled it in,
19 and he doesn't plan to fill it in.
20             Don't know why there's still a notice of
21 violation out there.  The county doesn't have
22 jurisdiction to, this is not a jurisdictional wetland.
23 And as far as section 10.4.5, there's no fill there.
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1 And in article 13, there's clearly an exemption for
2 agricultural use, which is all Mr. Bolton is doing.
3             I'm glad to answer any questions, and I
4 think Mr. Bolton can give you some more factual
5 background because he's the one that's over there with
6 the property.  It's his property, and he knows what's
7 going on the property.
8             MR. BRAGG:  Did you bring the Corps of
9 Engineers delineation map of the wetlands in that area?
10 I saw Mr. McCool, but he's --
11             MR. SPEEGLE:  Well, the Corps doesn't do
12 that.
13             MR. BRAGG:  They do have maps of the
14 wetlands.
15             MR. SPEEGLE:  Well, they do have it, but
16 there's no map.  And right now, after Sackett --
17             MR. BRAGG:  There is a map of Baldwin
18 County.
19             MR. SPEEGLE:  They could have, but Sackett
20 did away with all that.  Those wetlands delineations are
21 invalid now.  I mean, we included as the new -- let me
22 find it.  Sorry.  I just put all this together this
23 morning.  Should be more familiar.

Page 34

1             It's Exhibit 10.  It's an excerpt from the
2 Federal Register September 8, 2023 and discusses the
3 Sackett decision.  And then the actual changes in the
4 regulations are on page -- let's see.  I think the sixth
5 page over.  It changes the definition of waters of the
6 U.S., as I said.  Start, "It's got to be relatively
7 continuous, permanent, or standing flowing bodies of
8 water and with a continuous surface connection to these
9 waters, which are navigable waters."

10             So I'm not sure if that answers your
11 question, but it doesn't matter what the, from my point
12 of view, what Corps may have done in the past with
13 wetlands delineation maps.  They aren't valued anymore
14 under their new definition.  They haven't redone the
15 maps.
16             And Mr. McCool has, he's a certified
17 biologist, and that's who goes out when there's a
18 potential wetland and makes a determination of whether
19 they're jurisdictional wetlands.  And he made that
20 determination and said there was none before the
21 application even of Sackett.
22             I know it's a whole lot of information to
23 drop on you at once.

Page 35

1             MR. BRAGG:  Not so much information.  I
2 think you're asking something we don't have the ability
3 to change.  You questioning whether Baldwin County as a
4 planning district has the right to make the requirements
5 that rule agricultural land and the Corps of Engineers,
6 if you got somebody else, the environmentalist that said
7 that it's not wetlands.  I don't know where it puts us.
8             MR. SPEEGLE:  Well, my answer to that
9 question is you've got a county department that has

10 issued a violation, and it's dependent on there being
11 jurisdictional wetlands.  And nothing you've heard from
12 the department this afternoon is a conclusion that there
13 are wetlands.
14             And you can read the Corps's, you know, new
15 statement on its, in Federal Register, where they
16 propose the new regulations.  Under 10.4.4, unless
17 they're jurisdictional wetlands, that's, that ordinance
18 doesn't apply.
19             And then 10.4.5, unless you're filling in
20 the ditch, we're not saying that you, that's even --
21 there's more to it than that.  There's no development
22 and so forth.  But just simply, there's been no filling
23 of the ditch which the department says is a free flowing
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1 stream.  There's been no -- so 10.4.5, there's been no
2 violation of that.
3             So what we're saying is there's been no
4 violation of 10.4.4, there's been no violation of
5 10.4.5, and there's been no violation of section 13.  So
6 that is what the appeal is for, and I believe this board
7 has the authority to reverse the decision of the
8 department and say there's been no violation.
9             MR. WARD:  Has the Corps ever come out with
10 their final statement of what they were gonna -- not the
11 Supreme Court.  I'm talking about the Corps of
12 Engineers.  Because the last I heard, the people, the
13 Corps had never finally decided how they were going to
14 handle all this stuff.
15             MR. SPEEGLE:  Well, that's our Exhibit 10.
16             MR. BRAGG:  It's a proposed --
17             MR. SPEEGLE:  It's a proposed regulation.
18 They're changing --
19             MR. BRAGG:  But that's a long way from being
20 regulation.
21             MS. BLACK:  Well, it's proposed.  That's the
22 part --
23             MR. SPEEGLE:  But Sackett says -- the reason
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1 they changed it the way they did is because Sackett says
2 you don't have any jurisdiction over wetlands unless
3 it's continuous flow of water into a navigable waterway.
4 And you haven't heard any evidence today, that there's a
5 stream on this property.
6             MR. KING:  Mr. Chairman, may I intervene?
7 So board members, I'll try to be very brief here and
8 just say that we certainly respect Mr. Speegle and
9 appreciate his commentary here and understand, you know,
10 he's representing his client.
11             What I would caution the board here is to
12 make certain that we don't go too far out of this
13 board's authority.  We're here to determine whether or
14 not staff appropriately handled the zoning ordinance.
15             In terms of the Sackett case and the Corps
16 of Engineers, those are federal agencies.  They're going
17 to follow their procedures.  And the question here is
18 that you have a zoned piece of property that contains
19 potential wetlands.  That triggers zoned land
20 disturbance permit unless there is some exemption that
21 can be demonstrated.  We were not able to demonstrate an
22 exemption that would not require a zoned land
23 disturbances permit.

Page 38

1             So the question here is did we as staff
2 properly do our job by issuing an NOV?  Thank you,
3 Mr. Chairman.
4             MR. SPEEGLE:  And we say there's error.  And
5 if you look at the email from Mr. Brown, I think he
6 pretty well admits this probably isn't going to be
7 jurisdictional wetlands anymore.  If it's not
8 jurisdictional wetlands, 10.4.4 doesn't apply.  It can't
9 apply because it a reference to that.  And the ordinance
10 defines jurisdictional wetlands as those areas
11 designated by the Corps.
12             And while you do have an proposed change in
13 regulation, they're making that change because Sackett
14 said they had to, that their current regulation was
15 unenforceable and void.
16             MS. FROST:  And your argument is strictly
17 based on this proposal that has not yet been officially
18 accepted.
19             MR. SPEEGLE:  No.  It's Sackett.  Sackett,
20 the U.S. Supreme Court said that.  And the Corps is only
21 changing it because the U.S. Supreme Court ruled that
22 their regulations were unconstitutional.  They have to
23 change it.  And they have to change them the way they
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1 are here.
2             MS. FROST:  Okay.  Thank you.
3             MR. SPEEGLE:  At least.
4             MR. GUFFY:  I've got another question for
5 you.
6             MR. SPEEGLE:  Yes, sir.
7             MR. GUFFY:  In going back in this, the
8 reason that Mr. Bolton did not apply for a land use
9 permit, certificate, whatever you want to call it, was

10 he considered it agricultural.  And I'm just trying to
11 understand the thought process.
12             He owns the property.  The property is zoned
13 rural agricultural in planning district 8.  So if his
14 reason for not applying for a land use permit was he
15 considered it agricultural?  That's a question.  Is that
16 why he didn't apply for one?
17             MR. SPEEGLE:  One of the reasons, yes.  One
18 of the reasons.  And Sackett had come out.
19             MR. GUFFY:  Well, Sackett doesn't have
20 anything to do with land use in this case.  But is it in
21 the permit, but he did not apply for a land use permit.
22             MR. SPEEGLE:  Well, if you go under section
23 or article 13, yes.  There's an exemption for getting a
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1 still disturbance permit for agriculture, and that's all
2 he's doing was for agricultural purposes.
3             MR. GUFFY:  So was there any agricultural
4 activities on the property prior to this disturbance?
5             MR. SPEEGLE:  He's been growing timber
6 there.  It's assessed for, as timberland -- excuse me.
7 Yes.  Yeah.  I assume they've harvested at different
8 times, but Mr. Bolton just bought the property.
9             But before that there was -- and we've got
10 the, the affidavit of Mr. Kessler who said his family
11 farmed it before '85 and after '85.  It was farmland.
12 It hasn't been farmland in the sense of growing crops
13 for many years though.  I don't think there's any
14 dispute about that.
15             MS. BLACK:  I have a question.  So will
16 there be a structure placed on this property for the
17 animals put on this property?
18             MR. SPEEGLE:  Well, you can ask Mr. Bolton
19 that, but right now, he's just trying to get the brush
20 cleared out, the privet, so forth, and the briar so he
21 can plant some grass.
22             MS. BLACK:  Okay.
23             MR. SPEEGLE:  And what, I think what we need
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1 to look at is not what's planned particularly, it's on
2 the date the violation was issued, what had been done on
3 the property.  I think that's the issue.
4             If he decides to go build apartments, he's
5 going to have to come do something else, potentially.  I
6 would say if he's building apartments, but he's not.
7 That's not what he did when he got issued the notice of
8 violation.
9             Mr. Bolton's a professional engineer.  He's
10 licensed in Alabama.  I mean, he's, he's not unfamiliar
11 with the regulations.  Excuse me?
12             MS. HOPE:  What did you just say he was?
13             MR. SPEEGLE:  He's a professional engineer.
14 Yes.  Yes.  And, you know, it's up to the board and
15 maybe your counsel to decide what your authority is, but
16 I represented Daphne Board of Adjustment for probably 20
17 years.  And I believe you have, clearly have the
18 authority to reverse a decision of an administrative
19 officer if it's an error, and that's our position today.
20             MR. BRAGG:  Well, besides all the about the
21 wetlands delineation, the requirements a 3.2 under rural
22 agriculture.  I don't understand why he didn't go
23 through that process and could get everything done, the
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1 permit and process.
2             MR. SPEEGLE:  I can't answer that question.
3 I mean, we're here because it's been a notice of
4 violation under 4.4 --
5             MR. BRAGG:  Well --
6             MR. SPEEGLE:  On article 4 and article 13.
7             MR. GUFFY:  I would say that's one of the
8 things, as I said on this board, that's the one thing
9 that happens in the process of getting that land use
10 permit is all the things you walk through, those things
11 are looked at, and if there are no wetlands, things
12 proceed.
13             But there's a process in which you go
14 through by requesting that permit that -- I understand
15 Mr. Bolton's the owner of the property, but you still
16 got to follow that process.
17             MR. SPEEGLE:  And our position is there's no
18 requirement of the ordinance that Mr. Bolton get a soil
19 disturbance permit.  There's no requirement.  And there
20 are no wetlands.  So you can't apply 10.4.4 because
21 there are no jurisdictional wetlands.
22             And there's been -- on the date that this
23 violation was issued under 10.4.5, even if you assume
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1 the ditch is some kind of stream, which it's not, he
2 didn't fill it.  So he didn't violate 10.4.5 either.
3 And his stated purpose is to grow grass and put horses
4 out there, and under article 13, there's a clear
5 exemption for agriculture for pasturage and husbandry of
6 animals.  So it's a clear exemption.
7             You can't require people to subject
8 themselves to restrictions on their property imposed by
9 a land use department when there's no requirement of the
10 ordinance.  It might be convenient for some people, but
11 if you don't have to do it, then a citizen shouldn't
12 have to do it.
13             The department at this point is trying to
14 restrict the use of land based on a wetlands, possibly
15 wetlands, when the United States Supreme Court has said
16 there's no jurisdictional wetland here.  I mean, it's
17 just clear as a bell.
18             MS. FROST:  Well, it's not really clear as a
19 bell.  So we have one side telling us it is, showing us
20 maps, and we have you telling us one thing.  So what
21 we're here to do is to determine whether or not they
22 follow the process that is in place, which I think my
23 peer down here was mentioning if you go through the
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1 process, there is a step in that to prove if there is or
2 is not jurisdictional wetlands.
3             MR. SPEEGLE:  I propose to you that
4 Mr. Brown will not tell you that there are
5 jurisdictional wetlands on this property.
6             MS. FROST:  I understand that, but this
7 isn't a court of law.
8             MR. SPEEGLE:  No.  But I believe you didn't
9 hear that statement by the department because I don't

10 believe they would say it.  Because I don't believe
11 they've read Sackett.
12             And yes, it is not a court of law.  I agree.
13 But you do sit in a quasi-judicial capacity under case
14 law.  And you are to determine the law, and you are to
15 determine the facts.  And based on that, there are no
16 wetlands here.
17             And the only evidence you have from anyone
18 qualified to delineate a wetland is Mr. McCool who said
19 it's not wetlands.  Even under the old definition.  He
20 specifically says that in his letter.  This is not
21 wetlands.  And when the Corps comes out and follows
22 Sackett, that's going to even be worse.  In other words,
23 there certainly aren't going to be wetlands here.
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1             MS. BLACK:  Okay.  So staff, what triggered
2 this whole thing, the --  just a disturbance in --
3             MR. BROWN:  Yes, ma'am.  There was a
4 complaint called in from a citizen in the Song Grove
5 subdivision -- I'm sorry.  There was a complaint called
6 in from the Song Grove subdivision, a resident there,
7 that the land disturbance activities were taking place
8 on this property.  At that time we didn't know who owned
9 the property.  We didn't know what the activities were.
10             So when staff arrived on site, we saw there
11 were definite land disturbance activities, there were
12 some trees had been removed, and there was what appeared
13 to be an ephemeral channel, a ditch, a stream, something
14 on the property that looked like a conveyance of water.
15 A stop work order was placed on the property, and that's
16 what began this process.
17             MS. BLACK:  Okay.  And so Mr. Bolton was
18 then notified of what was going on, and all he would
19 have had to do was come in and file this land
20 disturbance paperwork, correct?
21             MR. BROWN:  Yes, ma'am.  That would have
22 been the start to the process --
23             MS. BLACK:  Okay.
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1             MR. BROWN:  -- was to begin that
2 application.
3             MS. BLACK:  And from there, it would have
4 triggered you guys to get --
5             MR. BROWN:  We would have looked for a
6 wetland delineation or a wetland assessment which would
7 determine if wetlands were on the property.  Also one of
8 the things we've talked about is section 10.4.5 is
9 non-jurisdictional wetlands.  That's water features.

10 That's ditches.  Those are things that are meant to move
11 water.  They are not necessarily a wetland as per what
12 everybody's discussing, a federal jurisdiction wetland.
13             MS. BLACK:  And if whoever said person would
14 have said, "Yes, there is one," or "No.  There is not
15 one," we would have pressed on.  Like, none of this
16 would be going on.  Like, if there was one, then he
17 would have to conform to whatever this engineer said,
18 correct?
19             MR. BROWN:  Yes, ma'am.  That is correct.
20             MS. BLACK:  And if they said there wasn't
21 one, then he's free to do whatever he wanted to do with
22 his property.
23             MR. BROWN:  If a wetland professional said
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1 there was not a storm water conveyance, there were no
2 wetlands, there was nothing on the property, then he
3 would exempted.  Yes, ma'am.
4             MS. BLACK:  Okay.  And now we're here.
5             MR. SPEEGLE:  And that's what Mr. McCool
6 said.  There are no wetlands.
7             MR. BROWN:  But, Rob, we would still have to
8 have a zoned land disturbance permit, at least
9 initially.
10             MS. BLACK:  Yeah.  So.
11             MR. BROWN:  Yes, sir.  And that would have
12 determined whether wetlands or storm water system or
13 something was on that property.  And it would have been
14 documented, and we would seen the professional reports,
15 what Mr. McCool was alluding to when he said he would
16 provide a map.
17             MR. KING:  So Mr. Brown and Mr. Chairman, if
18 I may, it may be possible, but would it be possible had
19 the zoned land disturbance permit process been carried
20 and the wetland delineation showed whatever it showed,
21 Sackett case or no Sackett case, that process would show
22 whatever it would show.  And then an initial, initial
23 land disturbance occurred.
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1             But is it possible that going forward, land
2 disturbance was done, was performed, whatever setbacks,
3 whatever they may be were abided by, it's possible going
4 forward that's once an agricultural use, land use was
5 established, it may be possible that going forward there
6 would be exemptions that would not require a land
7 disturbance permit.
8             MR. BROWN:  Yes, sir.  That is correct.
9             MR. SPEEGLE:  It's on page 31 of the
10 department submission, when they say, "This analysis and
11 it's finding are based on the wetland indication, the
12 plant composition, hydric soils, and hydrology in
13 consideration of the factors.  It's apparent the
14 property does not meet this requisites.  Therefore,
15 delineation is not warranted."
16             I mean, it isn't even close if there are
17 wetlands on this property.  And our position is this.
18 You can't require -- and that's what the U.S. Supreme
19 Court said -- you can't require a home owner to come in
20 and jump through all these regulatory hoops when you
21 don't have jurisdiction, when you don't have any
22 authority to do that.
23             Sure you might say well, could Mr. Bolton
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1 come in and confirm this is agricultural?  He told those
2 people that this was agricultural.  That's all you have
3 to do.  He doesn't have to go in and file a bunch of
4 applications, wait for 30 days or 60 days or 90 days for
5 approval to do what he wants to do with his property.
6             And that's what essentially the Supreme
7 Court said is the Corps of Engineers, Department of
8 Interior, EPA, you've got to stop restricting use of
9 land.

10             MR. BRAGG:  I think the problem is you
11 talked about a planning district, that you didn't go
12 through the requirements though.
13             MR. SPEEGLE:  Well --
14             MR. BRAGG:  And unfortunately the people
15 around you all voted to make that district 8 and what
16 the requirements are.
17             MR. SPEEGLE:  But you're exempt from article
18 13 if it's for land disturbance, if you're agricultural.
19 You don't have to apply for land disturbance permit
20 under --
21             MR. ALLEN:  Mr. Speegle.
22             MR. SPEEGLE:  Yeah.
23             MR. ALLEN:  We're kind of running long here.
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1 So we want to just kind of keep time.  I know Mr. Bolton
2 might have wanted to say something, maybe wanted to come
3 up.  Maybe we had a few boards members that have some
4 questions for him off.
5             MR. SPEEGLE:  Certainly.
6             MR. ALLEN:  And so if we could just have
7 Mr. Bolton to go ahead and come up.  And I just ask that
8 the board members try to keep your questions short if
9 you have any questions for Mr. Bolton.  Go ahead
10 Mr. Bolton.
11

12

13

14

15

16

17

18

19

20

21

22

23
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1             MR. BOLTON:  My name is William Walter
2 Bolton.  I represent my wife, my two children,
3 Wilhelmina Rose and Emma Blue.  They're five and three.
4 My wife drives every day to Alberta to ride her horses.
5 She is a generational farmer.  Her maiden name is Heil.
6 They were one of the founding farm families of Alberta.
7 They are generational farmers.  Today we were collecting
8 the argentine bahia seed as one of our crops off our
9 land in Alberta.

10             So I am also a descendent of farmers from
11 Talladega and Clay County.  I am also a former
12 paratrooper.  I am also a service-disabled veteran.  I
13 am also a professional engineer.  So yes.  I could done
14 the process.  But the thing that you need to understand
15 is you have two clear exemptions that applied to me.
16             And I went through every one of the --
17 first, the notice of violation was issued to the
18 original owner of the property, the Kesslers.  So it
19 wasn't originally issued to me.  I clarified that.  They
20 issued a new notice of violation to me.  Okay?  And then
21 I talked directly to Ashley Campbell, and the goal post
22 got moved every time.
23             First, she wanted me to establish that I was
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1 a farmer; so I did that.  Told her to look at the
2 Facebook page, drive out to Alberta, look at the 30
3 horses out there, look at what goes on everyday with my
4 wife teaching horse lessons, and us growing bahia.
5 Okay?
6             Second, she then moved the goal post and
7 said that I had to have an FSA farm number.  So she
8 thought that that would start a long process.  I had
9 that the next day.  Our farm number for this parcel is
10 FSA6667.  That is our farm service agency number.  Okay?
11             Then she said that we had to meet the Food
12 Security Act of 1987.  I then pointed out to Ms.
13 Campbell that that was a misprint.  It's actually the
14 Food Security Act of 1985.  That was put into place for
15 farmers that were taking federal money so that the
16 federal government could protect wetlands and erosion
17 across the U.S.  Okay?
18             I cannot possibly be in violation of the
19 Food Security Act of 1985 because I haven't taken any
20 money from the USDA.  I was on the phone with
21 Christopher Louis just two days ago, and he admitted
22 that I can't be in violation.  And by the way, there was
23 a exemption inside that as well for drainage.  Inside
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1 the Food Security Act of 1985, there's an exception or
2 exemption for farm drainage, and that's what this was.
3             Mr. Kessler came -- I didn't know
4 Mr. Kessler.  He came of his own volition, called my
5 office, said, "What are you doing with the property?"  I
6 said "I want to restore pasture.  I want to put my
7 horses on there so my wife and my children don't have to
8 drive 44 miles round trip to ride their horses.  That's
9 why we bought the property."

10             He said, "Good.  Because it used to be a
11 farm.  My grandfather bought it in 1950.  My sister put
12 this ditch in because the people of Song Grove
13 complained about drainage."  And that was after 1985.
14 It's in the affidavit.  Okay?
15             So number one, the land disturbance permit
16 -- I'm a professional engineer.  I can write all day
17 long.  I can do a soil and erosion plan.  It's not
18 required by your ordinance.  I'm exempt as a farmer from
19 a land disturbance permit.  Number two, I'm also exempt
20 because I do not violate the Food Security Act of 1987.
21             So this property was farmed prior to 198 --
22 1985.  You have an affidavit from Mr. Kessler.  You can
23 also just look at the property and the picture that the
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1 planning zoning gave you from 1955.  Almost all the
2 property is clear.  My employee Harry Bush rode his,
3 when he was a child, he rode his three-wheeler and then
4 his four-wheeler on this property because it was a farm.
5 All right?
6             All we're trying to do is clear the
7 underbrush so we can get some sunlight, so we can plant
8 some grass.  I didn't even clear a acre.  We pushed some
9 privet hedge up to a bunch, so we could get a place to
10 turn around because it was so heavily crowded underbrush
11 and low story and under story trees.  There's trees and
12 bushes that are poisonous for horses.  Okay?  I have to
13 remove all those.  That's part of the plan.  Right?
14             But we never -- we did four hours of work,
15 and we had to shut down.  My employee left because it
16 was 100-plus degrees.  And we had a stop work less than
17 a hour later.  All I'm asking for is for you to follow
18 the rules which are there's two clear exemptions.  And
19 by the way, the goal post moved every time.
20             MR. ALLEN:  Mr. Bolton.
21             MR. BOLTON:  Yes?
22             MR. ALLEN:  I think there may be some
23 questions for you by --
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1             MR. BOLTON:  Okay.  I'm good.
2             MR. ALLEN:  -- board members; so let's just
3 go ahead and --
4             MR. BOLTON:  Yes, sir.
5             MR. ALLEN:  Go ahead.  Let the board members
6 ask.  Go ahead.
7             MS. BLACK:  Okay.  So district 8 was zoned
8 for reasons of overbuilding.  And we wanted to kind of
9 corral and get a sense of process in place.  And so that

10 took a long time to do, but it was done.
11             MR. BOLTON:  Yes, ma'am.
12             MS. BLACK:  And I understand that you own
13 your property because I too own in property in that
14 area, and I want to do what I want to do with my
15 property also.  But what I need to understand is, what
16 is it?  35 bucks?  How -- to -- when you were notified,
17 was it a point to be proved?
18             I just want to understand why you couldn't
19 have just said this is ridiculous.  Let me go down.  Let
20 you guys do your job.  Guess what?  I win because
21 there's no, there's no stream here.  Or I lose.  I have
22 to do what's right.  Something so simple, and we're to
23 this point where there's a lawyer involved.  And I
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1 understand.  But at the same time this is --
2             MR. BOLTON:  Yes, ma'am.
3             MS. BLACK:  -- a little bit more than what I
4 think it should be.
5             MR. BOLTON:  I can answer your question.
6             MS. BLACK:  Okay.
7             MR. BOLTON:  Number one, wetland delineation
8 is $6,000.  It's not required.  I don't have to provide
9 it according to your ordinance.  Number two, the staff
10 has been disingenuous from the beginning of the process.
11 Right?  First, I was told I had to have a farm number to
12 prove I was a farmer.  I provided that.
13             Then Ashley Campbell changed the goal post
14 and said I had to meet the Food Security Act of 1987.
15 By the way, there's no such thing.  They didn't tell me
16 that.  I had to do all the research to find out that
17 they had misprinted the Food Security Act.
18             Then I have been in constant communication
19 with USDA.  They sent an email that I thought was done.
20 Right?  The email is crystal clear.  It says this is
21 cropland that was farmed prior to 1985.  It's right
22 there in black and white.  The staff went back to that
23 individual, had them change and wordsmith the next email
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1 to make it sound like the farm had never been a farm.
2             What they were saying was no one that ever
3 owned that property, took money from the USDA.  That's
4 what they're saying.  If you never take money from the
5 USDA, then you're not in the system.  Okay?  These are
6 small -- I'm here because of the small farmers.
7             I'm here because my friend, Cody Kichler,
8 who has a small, herd of cattle, right, that's fighting
9 the drought right now, and I don't want him to have to
10 go through this to go out and dig a pond on his land to
11 water his cattle.  Right?  That's why I'm here.
12             I'm not here because I couldn't have done a
13 soil -- I'm a professional engineer.  I've been
14 practicing in Alabama over 20 years.  Right?  So that's
15 not why I'm here.  I'm here because you have a set of
16 rules.
17             I'm an old army guy.  I love rules, right,
18 because they're for everybody.  It doesn't matter if
19 you're, who you are, if you're an engineer or if you're
20 a chiropractor or you're a farmer, they apply equally.
21             And you're rules have two exceptions to land
22 disturbance and wetlands.  And all I'm asking you to do
23 is uphold your own rule.  If they want to change the
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1 ordinance later, fine, but hold me accountable to the
2 rules that are there.
3             We did not -- I only cleared about three
4 quarters of an acre.  All right?  I didn't even push any
5 big trees down.  This is stuff that was four inches, six
6 inches, right?  And so we don't even have enough
7 sunlight now to grow grass.  And I stopped.  And it's
8 been a delay.  It's been emails.  It's been back and
9 forth.

10             You don't -- listen.  You don't want all
11 these farmers coming in here every time they want to
12 plow a field that's been dormant for twenty years.
13             MR. ALLEN:  Mr. Bolton, I think --
14             MR. KING:  Mr. Chairman, if you'll allow,
15 Ms. Campbell has texted me.  She'd like to respond to
16 some of the statements.
17             MR. ALLEN:  Yes.  Go ahead.
18             MR. BROWN:  And Mr. Koptis may also like to
19 respond, as well.  But if we could start with Ashley.
20 Ashley, do a mic check before you start.
21             MS. CAMPBELL:  Okay.  Can you hear me?
22             MR. ALLEN:  We got you.
23             MS. CAMPBELL:  All right.  Thank you so
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1 much.  I'm sorry I couldn't be there today.  I've had a
2 trip planned for a while for work up in Muscle Shoals,
3 but I would like to point out a couple things.
4             First of all, when I first talked to
5 Mr. Bolton, he informed me at first that he was going to
6 do a farm field for grass for horses.  Then he told me
7 he was going to put a pond in for catfish.  And then he
8 informed me, he may even dig a dirt pit.  And all of
9 this was on the phone verbally.  But those were the
10 different changes.
11             We have never received a site plan or any
12 permit application to know exactly what is going to take
13 place on this property.  The process of the land
14 disturbance permit allows us to make the decision of
15 which ordinances are applicable.
16             When we receive a complaint on any site, we
17 go out, code enforcement, Rob Brown and Vince Reiner,
18 and they investigate the site.  And then if there is a
19 disturbance in an area that is regulated, we send out an
20 NOV.  And that's exactly what happened.  And Mr. Bolton
21 and I have been in communication quite a bit, and the
22 goal posts have never changed.
23             Our exemption states "Agricultural
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1 operations that shall be exempt from this section so
2 long as the Food Security Act provisions of 1987," --
3 which was an accidental oversight.  I did have NRCS
4 review this for us, but -- "administered by the USDA are
5 being met."  Not in violation.  He has to meet those
6 requirements.
7             We require the local NRCS to provide us
8 documentation, or he has to get documentation from them
9 to state that he meets the Food Security Act.  Thus far,
10 we have not received anything.
11             Mr. Bolton immediately submitted a farm
12 number.  Farm numbers are not meeting the Food Security
13 Act.  You have to have something from the local agency
14 verifying it.  And as of this day we do not have
15 anything in hand that would allow this exemption to be
16 met.  Therefore, Mr. Bolton needs to apply for a land
17 disturbance permit so we can verify if the wetlands are
18 jurisdictional.
19             He said he was going to fill in the ditch to
20 build the grass fields, but we don't know what he's
21 going to do.  So that's the whole process.  And zoned
22 area, our ordinances were created to help protect the
23 properties, the natural resource, and the adjacent land
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1 owners.
2             10.4.4 is jurisdictional wetlands.  10.4.5
3 is storm water management areas which includes ditches
4 and any grady ponds or any non-jurisdictional wetlands.
5 The process, he hasn't met the exemption.  Therefore, we
6 need a land disturbance permit submitted to determine
7 which section of the ordinance is applicable.
8             This is the normal process.  We do it
9 throughout the county with every complaint we receive.
10 Rob has done a fabulous job of documenting it.  I would
11 like to mention one thing.  I think the attorney
12 mentioned that there was no development.  Our definition
13 for development basically states that any -- I'll read
14 it directly from it.
15             "The construction, reconstruction, repair,
16 demolition, conversion, structural alteration,
17 relocation, removal, or enlargement of any building or
18 structure, any extension, utility, construction of
19 streets, any construction of drainage structures, any
20 mine excavation, land fill, or land disturbance or any
21 change in use or alteration of the extension of the use
22 of the land."  So development does include land
23 disturbance.
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1             But another -- the main point is we have not
2 received anything from the local NRCS office stating
3 that they meet the Food Security Act.  And Joey Koptis
4 is online to answer any questions regarding that.  That
5 is the process to meet the exemption of 10.4.4 or
6 10.4.5.  That has not been met.
7             MR. BOLTON:  So I'd like to just point out,
8 I'd just like to point out on this particular issue, I'd
9 like to point out that Christopher Louis himself said

10 that the letter that she is requesting is not something
11 they issue.  We have an email -- I have an email and I
12 have an affidavit in that packet that Christopher Louis
13 with USDA issued -- the documentation that Mr. Speegle
14 gave you.  I'm just telling you.
15             MR. ALLEN:  On what page is the affidavit?
16             MR. BOLTON:  Which exhibit is it?
17             MR. SPEEGLE:  Mr. Bolton's affidavit is
18 Exhibit 1 if that's what you're looking for, but I'm not
19 sure.
20             MR. BOLTON:  But Ms. Campbell's being
21 disingenuous again.  I didn't even -- listen.  I didn't
22 even know what an FSA number was until she asked me for
23 it.  Okay?
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1             MR. ALLEN:  Okay.  Well --
2             MR. BOLTON:  So again, your staff has made
3 me jump through all these hoops.  There's two exceptions
4 to the rules, the two rules that they said I violated.
5 Again, do you want farmers coming here every time they
6 need to clear a piece of land that's been dormant for a
7 year, two years, ten years, twenty years.  This -- I
8 bought this property because it was properly zoned for
9 what we wanted to do.
10             MR. ALLEN:  Mr. Bolton, let's let Mr. --
11 let's let Ms. Campbell respond to that, and then I think
12 we need to, kind of, move forward here.
13             MR. BOLTON:  Yes, sir.
14             MR. ALLEN:  And then --
15             MR. SPEEGLE:  Mr. Allen, I'll make a quick
16 comment.  The USDA --
17             MR. KING:  Mr. Speegle, please go to the
18 podium, please.
19             MR. SPEEGLE:  Oh I'm sorry.
20             MR. KING:  Yes, sir.  The recording won't be
21 able to pick you up.
22             MR. SPEEGLE:  I'm sorry.  This whole thing
23 about the exemption of the USDA, it's a bit of a red
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1 herring.  You, you can't -- 10.4.4 requires a
2 jurisdictional wetland.  You don't need to get into the
3 exemption.  You can't enforce 10.4.4 because there are
4 no jurisdictional wetlands.  And you can't enforce
5 10.4.5 because there's no fill of a drainage ditch.
6             The administrative decision, the notice of
7 violation, you have to look at what happened.  That's
8 the time.  It's not what's going to happen six months
9 from now because if Mr. Bolton goes out there and
10 violates the ordinance later, they can give a violation
11 for that.  But you can't issue a violation saying you've
12 disturbed land when you haven't.  And he was out there
13 for four hours.  So I'll --
14             MR. ALLEN:  Ms. Campbell, did you want to
15 respond to that?
16             MS. CAMPBELL:  I would just like to respond
17 to the fact that he received documentation.  We've had
18 several other complaints come in regarding activities.
19 We were unaware if they were associated with farms or
20 not.  We have received them.  We contacted Joey Koptis
21 and the local agency, and they responded via letter and
22 also conservation management plans which are plans which
23 they create for the farmer.
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1             So this is not the first one we've had.  If,
2 if the farm is recognized and the local office provides
3 documentation through Mr. Bolton or directly to us, we
4 read it, consider it, and if the exemption is warranted,
5 it does.
6             At this time we do not have documentation
7 from the local NRCS and local USDA office.  And like I
8 said, Joey Koptis is on.  We do not have sufficient data
9 or sufficient documentation to allow that exemption to
10 be considered.
11             Mr. Bolton did inform me he was going to
12 fill the ditch in when we first communicated.  He also
13 said he was going to dig a pond and grow catfish or dig
14 a dirt pit, which we don't regulate dirt pits so that
15 would be a whole new agency.
16             But this process allows us to make the
17 determinations.  The permit application allows us to
18 protect natural resources and protect adjacent
19 properties.  So at the moment we do not have
20 documentation that clearly states that this is exempt
21 from 10.4.4 and 10.4.5.  And we were notified that he
22 was going to fill the ditch in the initial conversation.
23             MR. BOLTON:  That's absolutely false.  I'm
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1 just telling you.
2             MR. ALLEN:  Mr. -- I'm sorry, Mr. Bolton.  I
3 think that we have Mr. Koptis on the line too that also
4 wanted to make a comment.
5             MR. KING:  Joey, can you hear us?
6             MR. KOPTIS:  Can you hear me?
7             MR. ALLEN:  Yes.  We can hear you now.  Go
8 ahead.
9             MR. KOPTIS:  Yes.  I can hear you.  My

10 signal's a little weak so.  My name is Joey Koptis.
11 I've be been the district conservationist at the NRCS
12 office in Bay Minette since 2007.  Last August, I took a
13 new position with the soil survey office in Loxley.  But
14 I'm still kind of wearing the hat for that office there.
15 They recently hired a new DC to replace me maybe three
16 weeks ago.  Christopher Louis has been in the county,
17 I'd say November's a year.  So he's fairly new, but, you
18 know, he's doing a good job.
19             So just a little bit of, kind of, history on
20 how the Food Security Act stuff works is any row crop or
21 production farmer in the county that is receiving any
22 type of USDA benefits, whether it be money to plant a
23 cover crop or put up crop fencing or put in a shallow
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1 impoundment for wildlife habitat, they have to go
2 through a process of paperwork.
3             So the first thing is is there's no farm
4 number on that property.  The ladies up in the FSA
5 office, they pull that property up on their little map
6 system and assign a farm number to it.  And, of course,
7 Mr. Bolton has that number as 6667.  That number was
8 issued back in August.  I did some extensive research
9 looking through the old hard copy conservation plans and

10 everything, and I couldn't find anything that related to
11 that, to the history of that piece of property.
12             That being said, there is properties in the
13 county that have no records with our office, but if it's
14 typically a row crop operation or cattle farmers that,
15 you know, do that for a living, so to speak, there's
16 some records usually with our office.
17             So if a land owner comes in and signs up for
18 conservation assistance with our programs, there's a
19 series of paperwork that's initiated.  And that, that
20 kind of gets the ball rolling for us to send a soil
21 scientist out to do a wetland determination on that
22 piece of property.
23             Now, our wetland rules are a little bit
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1 different than the, than the Clean Water Act that the
2 Corps of Engineers follow.  Basically, it doesn't have
3 to be a jurisdictional wetland, per se.  If it's got
4 hydric soil indicators and wetland vegetation, then
5 we're going to consider that a wetland for USDA farm
6 bill purposes.
7             So on this piece of property, I think
8 there's some minimal paperwork that's been filled out.
9 This has not been put in the queue yet to initiate that
10 wetland determination from our agency.  And I know, you
11 know, they've -- there was a private individual that
12 looked at this property.  But we have resource
13 scientists on staff that that is their duties to go out
14 and make these determinations.
15             So as far as, as far as the exemptions are
16 concerned, you know, NRCS is not a regulatory agency.
17 We basically, our producers know what our rules are.  We
18 typically don't have any trouble with violations there
19 because they know what's at stake and what it could cost
20 them, you know, in their operations.  If they have, you
21 know, cotton base or, you know, some other type of
22 subsidies built on that property.  Even crop insurance,
23 for example, the RMA, the Risk Management Agency, pays
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1 about 75 percent of our crop insurance premium for us.
2 So our rules are a little different.
3             So I think what the county has done is tried
4 to look to NRCS and say, Hey, this guy is down here
5 digging this pond out or putting in a new pond or
6 something.  Is he in compliance, you know?  Is he doing,
7 is he following BMPs that NRCS would recommended?  And
8 that kind of thing.
9             So I think that, you know, that's kind of
10 how that's worked in the past.  Because I've had
11 conversations with Mr. Brown and Ashley Campbell, and,
12 you know, we talk pretty regular on this stuff.  So
13 there is, however, some exemptions for certain
14 practices, and I gave three examples in an email a while
15 back.
16             So if -- just say, for instance, if a
17 producer has a stream or creek or wetland running
18 through their property, they may have an upland pasture
19 on each side.  We do a practice that's called a stream
20 cross, and it's really basic.
21             But we will go in and design a cross for
22 those cattle to get from one side of that that pasture
23 to another.  We do require that they fence any wetlands
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1 out that's determined by the soil scientist, and the
2 cattle are only allowed to cross that that given
3 location there.
4             I would say, probably, the other two that's
5 been popular in the county over the years is livestock
6 watering ponds.  We do design those commiserate with the
7 size of the operation.  That being said, you know, if a
8 producer has five head of cattle, we would not be
9 designing a forty acre pond for that operation.  And

10 that those ponds have to be fenced out, and they have
11 been accessed by the cattle with a fenced off area with
12 a watering ramp is what we call that.  So that's the
13 other one.
14             And the third example I'd say is probably as
15 common is a irrigation reservoir.  And I would say most
16 producers now that's irrigating in the county put in
17 water wells.  There is still some irrigation ponds being
18 used.  But that's three common examples.
19             Our agency sits down once a year with the
20 Fish and Wildlife Service, the Corps of Engineers, and
21 we go over our construction standards for these
22 practices, making sure that we're not, you know,
23 violating any wetlands rules or stepping on the other

Page 71

1 regulatory agency's feet.  So we have that field level
2 agreement with our partner agencies for conservation.
3             The Food Security Act wetland rules
4 basically that was passed December 23rd of 1958 were put
5 in place because Congress was realizing on a national
6 level the amount of wetlands that were being, they were
7 being ditched and drained and lost.  And those are very
8 important resources for, you know, for aquifers and
9 stuff; so that's kind of how the Food Security Act was

10 born.  And in a nut shell, basically it prevents a
11 farmer from going in and ditching a wetland.
12             I know you've probably heard the term "grady
13 pond" which is basically an isolated depressional
14 wetland usually occurring in a row crop field that has
15 no outlet.  Those were all allowed to be drained prior
16 1985 when this Food Security Act passed.
17             So we, we do not, you know, we don't run out
18 and police things, but, you know, if there's a producer
19 that there's complaints on, then we have to -- can you
20 guys still hear me?  Hello?
21             MR. BRAGG:  You're breaking up a little bit.
22 The gentleman is breaking up a little bit.
23             MR. KOPTIS:  I'm sorry about that.  Anyway,
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1 basically, I guess what I'm saying is the Food Security
2 Act rules are a little different -- let me -- I'm going
3 to move around a little bit.
4             MR. KING:  Mr. Chairman, maybe we can ask
5 Mr. Koptis to make his concluding statement in case we
6 lose the signal.
7             MR. ALLEN:  Okay.  I know that some board
8 members maybe still have a few questions for Ms.
9 Campbell.  I think Ms. Frost had a question for
10 Ms. Campbell.
11             MS. FROST:  Yes.  Ashley, my question
12 through all of this is am I understanding this clearly
13 that if Mr. Bolton had proof of meeting the requirements
14 of the exemption from, I guess, the local NRCS, that he
15 would be, he could submit that information and we could
16 move forward with having the stop work and, I guess, the
17 violation removed?
18             MS. CAMPBELL:  You're correct.  If proper
19 documentation had been received, yes.  And the -- like
20 Joey explained, when we requested the documentation, I
21 believe Mr. Bolton went up to the agency, and they
22 issued him a farm service which Mr. Koptis explained is
23 the first part of the process.
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1             And -- but we still have not received any
2 documentation that fully states that, that he can have
3 the Clean Water Act exemptions for the jurisdictional
4 and the grady areas and the stream without having to
5 contact the Corps of Engineers.
6             So basically all he is -- applying for Food
7 Security Act provisions and meeting them allows you to
8 have special conditions with the Clean Water Act.  And I
9 think Joey, Joey could definitely describe that program

10 better.  That's why we rely on our local agency to
11 provide us the documentation.  Then we determine if
12 they're exempt.
13             And like I said, in the past I've had
14 several cases where that did apply, that was applicable
15 and Joey was able to submit a letter or a conservation
16 plan and then that, no permits were required at that
17 time.  But at this time we have not received proper
18 documentation to determine if the exemption exists
19 through the NRCS local office.
20             MS. FROST:  Okay.  And the other information
21 that he got from, I guess, he got from the local agency,
22 the farm number or what not.  Are there issues if that
23 property has not been used as such for quite some time?
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1             MS. CAMPBELL:  So I guess it did not have an
2 existing farm number because Mr. -- I guess, the
3 previous owner did not work with the NRCS agency.  I
4 know Mr. Bolton went up there to get a number and start
5 the process to provide documentation.  But we have not
6 received sufficient documentation to prove the exemption
7 is met.
8             Therefore, we're requesting a zoning land
9 disturbance application be submitted to determine if the
10 buffers are applicable.  That is when we review the
11 wetland assessment.  We determine if we need a full
12 blown wetland delineation.  And it is a little
13 complicated with the Supreme Court case of the waters of
14 United States.
15             Alabama is enlisted in the 27 states that
16 are not going to be following the 2023 definition for
17 waters of the United States.  We're going to be required
18 to follow the 2015; so we are still waiting on direction
19 from the Mobile Corps districts with some of the
20 different updates to the definition.  So that component
21 of it, the jurisdictional component of it, is still not
22 totally decided for Alabama and Baldwin County at this
23 moment.

Page 75

1             MS. FROST:  Okay.  Thank you.
2             MR. ALLEN:  Do we have any other questions
3 from any other board members?
4             Okay.  Mr. Speegle and Mr. Bolton, were you
5 done?  I can give you an additional three minutes.
6             Okay.  If that's the case, I'm going to go
7 ahead, I believe I'll reopen up the public hearing.  I'm
8 going to go ahead and open up the public hearing now.
9 And we have a few people that would like to speak.
10             Mr. Chad Yarborough, we ask that you keep
11 your comments to three minutes, sir.
12             CHAD YARBOROUGH:  All right.  Good evening.
13 My name is Chad Yarborough.  I'm the Fairfield Place HOA
14 president.  Google maps shows a -- I've got numerous
15 complaints and questions from residence -- but Google
16 maps shows a creek that runs both from north to south
17 that runs behind several of our neighbors' home as well
18 as others in Fairfield.  I know that creek is in
19 existence because it runs behind my house.
20             USGS website on 6/28/2018 has got an article
21 that states that streams and creeks can run above and
22 below ground, and storm water run off is one of the
23 things that we're concerned about.
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1             Also, as the gentleman stated, we are in a
2 drought.  Rainfall totals this year are lower which
3 could and most likely would be why it's not so spongy
4 and wet down in there, and the reason for potential.
5 But on behalf of Fairfield Place Home Owners
6 Association, we would like to see it not go forward.
7 Thank you.
8             MR. ALLEN:  Is there a Mr. Mike Finley?
9             MIKE FINLEY:  I'm going to try to be a

10 little short.  Can you hear me?  Sorry about that.  Let
11 me put this thing up here a little bit.  I'll try not to
12 be as long as they were.
13             But -- so a couple of things Mr. Bolton
14 mentioned.  Lot in common.  Okay?  Got kids.  And -- can
15 you hear me?  Okay.  We have a lot in common, Mr. Bolton
16 and us and the community.  So, you know, kids.  We all
17 got kids.  We all got everything.  This is 57 lots in
18 Song Grove.  We probably got a hundred and -- I don't
19 know.  I'm estimating -- a hundred kids under the age of
20 10 to 12 in that neighborhood, three of them being mine.
21             And we play -- this is our homes.  We've had
22 this land here in Song Grove and bought the property on
23 a piece of paper as dirt.  Okay?  My father-in-law owned
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1 six or seven lots in there in the beginning as dirt.
2 We're, we're the original ones and still there.  I know
3 this land very well.
4             So when you talk about storm water run off,
5 these things, all I'm asking and all Song Grove's asking
6 is for what we elected y'all to do -- I can't talk in
7 this thing y'all.  I need something different -- is what
8 we elected you to do.  Okay?  And just deny it and let
9 ADEM, FEMA, whoever take it from here.
10             You've done your job.  I'm proud of what
11 you've done.  Okay?  I'm proud of what the agency's done
12 and what we've elected y'all to do.  Okay?  For them to
13 tell you that you have no jurisdiction, then what are
14 you even doing up here?  Okay?  Y'all, y'all are our
15 voice.  Okay?  I'm going to make mine heard, and I'm
16 speaking for a lot of people.  Okay?  So if you need
17 something signed, if you need me to get you whatever you
18 need, I can do it.  All right?
19             But I can tell you this.  The storm water --
20 I'm too tall for this thing -- the storm water run off
21 is the problem.  Okay?  And the -- so my property alone,
22 FEMA has changed the flood zone.  I never had to
23 purchase flood insurance on my property since 2007 until
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1 about three or four years ago.  I'd have to get with
2 Andy Malone to see the exact date that he put it on my
3 policy.  But now I have to purchase flood insurance.
4             And it's partly because of when they
5 extended Boothe Road, you know, some of the engineers
6 that did that, I don't think it was designed properly as
7 it was because that's when it all started.  And if any
8 of you have been down what I'm talking about -- I know
9 Ms. Black has.  She lives in our area.
10             So, you know, I know this area and this
11 land.  It wasn't farmland.  Look at the timeline.  Okay?
12 Just take a look at the timeline.  Take the pictures.
13 All right?  And I'm just going to reference a few things
14 here that I wrote down.
15             Farm drainage.  Okay?  It's not.  My kids
16 can take you back there and show you where the storm
17 water goes.  Okay?  My 8-year-old pulled the snakes out
18 of that ditch and brought them home with it.  Clean
19 Water Act, all this stuff, that's what, that's what its
20 for.  Okay?  So just -- all we're asking here is --
21 well, I did want to say some quotes.  I did like --
22             MR. ALLEN:  Mr. Finley, we're going over --
23             MIKE FINLEY:  Oh, okay.  I'm sorry.  I'm
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1 sorry.
2             MR. ALLEN:  -- time here.
3             MIKE FINLEY:  Okay.  Well, they got an hour
4 and twenty minutes.  I thought I'd get a few more
5 minutes.
6             MR. ALLEN:  Well, they were the applicant,
7 so we gave them a little extra time.  But yeah.  We did
8 it --
9             MIKE FINLEY:  All right.

10             MR. ALLEN:  -- with them too.
11             MIKE FINLEY:  All we're asking you to do is
12 deny it.  Job's done.  We all go home.  Let ADEM and
13 everybody else figure it out.  Okay?
14             MR. ALLEN:  Yes, sir.  We do thank you.
15 There is just one more person:  Mr. Vincent.  If you
16 would come on up.
17             VINCENT NOLETTO:  I'm going to have to lower
18 it for me.  All right.  I'm Vincent Noletto.  I'm here
19 with my wife Joanie as concerned home owners in Song
20 Grove and also as the president of the Song Grove Home
21 Owners Association.
22             We have, I think, ignored today that this is
23 a storm water conveyance system that runs through our

Page 80

1 property.  We got two ditches, and they want to say
2 they're dry.  Well, maybe in a drought in the summertime
3 they're dry, but you ought to drive through there
4 sometimes when we have heavy rain storms.
5             You will see both ditches that flow into our
6 pond filled to the point of overflowing.  You will see
7 the overflow ditch that comes out of our pond onto his
8 property filled to the point of overflowing.  And then
9 it goes down to Fairfield where they've got to deal with

10 the downstream water.
11             One thing that really struck me from Ms.
12 Campbell, and I believe her when she said this, was one
13 of the things he was talking about doing is filling in
14 that ditch.  Well, I'm here to tell you, if that's
15 something he ever does, we're going to have problems in
16 our subdivision because the water's going to back up to
17 us.
18             We've got more than Michael's house that is
19 now in a flood zone because they abut those ditches.
20 These are some things we really have to be concerned
21 about.  These are some things that we think you really
22 need to take into account when you consider all of this.
23             Once again, it was a wonderful presentation.
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1 I think they have shown that they have dotted all their
2 i's and crossed all their t's.  And that all you need to
3 do at this point is make this gentleman go through what
4 he is supposed to go through.  Let him meet all the
5 requirements, and then we'll see what happens from
6 there.  Because what we do not need is for that property
7 to be used for something else then maybe some horses to
8 graze.
9             And what's he going to do?  Leave his horses
10 there with no buildings, no structures to take care of
11 them?  He's just going to have a vacant lot or a lot
12 with a bunch of horses and farmland animals on it?  Is
13 that really going to happen?  I don't know.
14             But in any event, we thank you for your time
15 and hope that you do the right thing and that you make
16 him go through the process that he is supposed to go
17 through.  Thank you.
18             MR. ALLEN:  Did the board members have any
19 additional questions for staff?
20             Okay.  I'm go to go ahead here and close out
21 the public hearing.  And if we don't have any additional
22 questions for staff, we will go ahead and try to move
23 for a motion.  Go ahead.
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1             MR. STEJSKAL:  I make the motion to uphold
2 the staff's recommendation and deny the appeal.
3             MR. ALLEN:  Do I have a second?
4             MS. FROST:  I will second.
5             MR. ALLEN:  Call the roll.
6             MS. SECRETARY:  Mr. Guffy?
7             MR. GUFFY:  Yes.
8             MS. SECRETARY:  Yes to go with staff's
9 recommendation?
10             MR. GUFFY:  Yes.
11             MS. SECRETARY:  Mr. Allen?
12             MR. ALLEN:  No.
13             MS. SECRETARY:  Mr. Bragg?
14             MR. BRAGG:  Yes.
15             MS. SECRETARY:  Ms. Frost?
16             MS. FROST:  Yes.
17             MS. SECRETARY:  Ms. Black?
18             MS. BLACK:  Yes.
19             MS. SECRETARY:  Mr. Stejskal?
20             MR. STEJSKAL:  Yes.
21             MS. SECRETARY:  Mr. Ward?
22             MR. WARD:  Yes.
23             MS. SECRETARY:  Motion passed to go with
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1 staff's recommendation to deny -- I'm sorry.
2             MR. ALLEN:  Go ahead.
3             MS. SECRETARY:  I forgot Ms. Hope.
4 Ms. Hope?
5             MS. HOPE:  Yes.
6             MS. SECRETARY:  Yes.  Okay.  Motion passed.
7             MR. ALLEN:  All right.  Do we have any old
8 business?
9             MR. KING:  Mr. Chairman, I think this is

10 appropriate for an old business item, and I'm just going
11 to take this opportunity very briefly here, that anyone
12 watching or any citizens participating in this meeting
13 understand that if you live in a zoned area of Baldwin
14 County, if you're not sure what is required before you
15 do any activities, whether it be building a house,
16 expanding a house, installing an accessory structure, or
17 any land disturbance whatsoever, know that our staff at
18 Baldwin County planning and zoning, there is a, there is
19 a process for clarifying what is required; and that's
20 called a zoning verification.
21             That zoning verification process is
22 available online through citizen serve where, one, you
23 make certain -- you ask us is it zoned?  How it's zoned?
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1 What does that mean?  And here's what I want to do, what
2 would be required?  So that is -- we answer dozens of
3 those inquiries every month.  Sometimes it's
4 overwhelming how many we get.
5             But know before you do anything in a zoned
6 area if you're not sure, there's a means of not only
7 requesting clarification, but getting it in writing.  We
8 have a record of that saved within citizen serve.
9             So, Mr. Chairman, I appreciate the

10 opportunity to bring that up and hope that anyone who
11 hears this will know there is a way to possibly avoid
12 these types of difficulties by getting these questions
13 answered up front.  Thank you, Mr. Chairman.  Thank you,
14 board members for being here today.  And thank you for
15 your patient with staff on a complicated case.
16             MR. ALLEN:  And I guess we don't have any
17 new business, do we?
18             MR. KING:  I don't.  No, sir.
19             MR. ALLEN:  All right.  And with that we are
20 adjourned.
21

22

23
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10.4.7 10:12
12:7 22:2

100‐plus
54:16

10th 1:14
11 26:14
11th 31:22
12 76:20
13 30:1,10
33:1 36:5
39:23 42:6
43:4 49:18

13.12 10:16
13.12.2 10:8
16:3,4
29:16

13.12.8 10:8
10:23

13.12.8c
29:18

136 29:7
17 30:20
19 1:3
1944 13:18
13:20

1950 53:11
1955 21:9
54:1

1958 71:4
1974 18:10
198 53:21
19800 7:23
1981 21:10
1985 17:8,13
17:15 26:7
26:15
52:14,19
53:1,13,22
56:21
71:16

1987 52:12
53:20
56:14 60:2

1996 21:10
1997 18:14

2

20 41:16
57:14

2001 21:10
2005 21:12
2007 66:12
77:23

2009 21:12
2013 21:14
2015 74:18
2021 21:14
2022 12:14
2023 1:3,14
34:2 74:16

22 27:16
29:22

22.2 11:3
23rd 71:4
25 10:19
27 74:15
27th 15:3

3

3.2 41:21
30 11:13
27:1 32:2
49:4 52:2

30‐foot
32:12,13

31 48:9
35 55:16

4

4 42:6
4.4 42:4
44 53:8

5

5 29:23
5‐foot 11:22
500 10:18
30:14

57 76:17
5th 12:14

6

6 29:5,5
6,000 56:8
6/28/2018
75:20

60 49:4
6667 67:7

7

75 69:1

8

8 7:19 34:2
39:13
49:15 55:7

8‐year‐old
78:17

8.5 7:22
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85 40:11,11
8th 15:22

9

90 49:4
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AUDIO TRANSCRIPTION FOR BALDWIN COUNTY BOARD OF

ADJUSTMENT NUMBER ONE.

September 19, 2023 Board of Adjustment Meeting

The following audio filed was transcribed by Lydia Egan

on the 10th day of October, 2023.
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1             MR. ALLEN:  Can I get a roll call, please.

2             MS. SECRETARY:  Mr. Guffy?

3             MR. GUFFY:  Here.

4             MS. SECRETARY:  Mr. Allen?

5             MR. ALLEN:  Here.

6             MS. SECRETARY:  Ms. Hope?

7             MS. HOPE:  Here.

8             MS. SECRETARY:  Mr. Bragg?

9             MR. BRAGG:  Here.

10             MS. SECRETARY:  Ms. Frost?

11             MS. FROST:  Here.

12             MS. SECRETARY:  Ms. Black?

13             MS. BLACK:  Here.

14             MS. SECRETARY:  Mr. Stejskal?

15             MR. STEJSKAL:  Here.

16             MS. SECRETARY:  Mr. Ward?

17             MR. WARD:  Here.

18             MS. SECRETARY:  Chairman, you have the

19 courtroom.

20             MR. ALLEN:  Okay.  Can I get a motion for

21 previous minutes?

22             MR. GUFFY:  So moved.

23             MR. ALLEN:  Okay.  Can I get a second?
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1             MR. BRAGG:  Second.

2             MR. ALLEN:  All in favor of previous minutes

3 being passed say aye.

4             (All board members say aye.)

5             MR. ALLEN:  All right.  And do we have any

6 announcements?

7             MR. KING:  Yes, sir, Mr. Chairman.  I'll

8 deliver the preamble as we have been utilizing in

9 several meetings recently.  And so Mr. Chairman, board

10 members, and so we have many citizens that may have been

11 ‐‐ this may be their first time attending one of these

12 meetings, at least at the county level.  What we'll do

13 is go through a meeting preamble to explain how the

14 meetings works, the procedures for the meeting.

15             And so first of all, the, this board is ‐‐

16 this board authority's only occurs in the areas marked

17 in yellow on the map you see on screen.  So the Board of

18 Adjustment only has authority in the portions of Baldwin

19 County where the citizens have enacted zoning.  The

20 white areas of the county are unzoned.  The green areas

21 are within city limits.  So we're dealing with the

22 yellow areas.

23             First of all, we ask everyone to please
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1 silence or turn off any of your phones or other devices

2 that may ring during the meeting.  This board follows

3 Robert's rules of order.  That is our parliamentary

4 procedure.  And Mr. Allen is the chair and officiates

5 this meeting.  And when citizens come to the podium in

6 the center of the room, make certain that all your

7 comments are addressed to the chair.

8             I will say very briefly here that this is

9 certainly not a complaint department for general topics.

10 But we advise any citizens that if you have other issues

11 or other matters for which planning and zoning needs to

12 address, by all means please email those to

13 planning@baldwin.gov.

14             We mentioned this before our board of

15 adjustment meetings because oftentimes, sometimes the

16 discussion may cross over into areas not relevant to

17 board of adjustment.  So that's why he gives this

18 preamble message here.  Any type of zoning issue, any

19 type of subdivision issue, certainly use that email

20 address.

21             So in terms of this board and what it does

22 the function of this board of adjustment is to consider

23 variances and appeals.  Now, today we only have one item
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1 on the agenda which happens to be an appeal.  Appeals

2 are much more rare as opposed to variances.

3             The meeting itself will operate as you see

4 on screen.  Each case is presented by a Baldwin County

5 planning and zoning staff member.  Mr. Brown will be

6 presenting today's case.  That may take several minutes.

7             Then, once the ‐‐ once the staff member has

8 continued, has finished presenting the case, the board

9 may question the staff member for several minutes.

10 After the board is satisfied that they've questioned

11 staff member about the presentation, the chair will open

12 a public hearing and invite anyone that's registered to

13 speak.

14             And so everyone passed by a table at the at

15 the lobby of this meeting hall and were presented the

16 opportunity to register to speak.  If you did not

17 registered to speak and do not wish to speak, we just

18 ask everyone to please refrain from shouting or speaking

19 aloud.  If you change your mind and do wish to speak,

20 please go back to the lobby and fill out the forms.

21             Ms. Bates, who is sitting up here at the

22 front table, can take those forms and deliver them to

23 the chair if you desire to speak.  During staff's
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1 presentation, you will have some time to do that if you

2 reconsider and wish to address the board.  And then this

3 is the date of our next meeting.

4             Mr. Chairman, a couple of additional

5 announcements to go along with the preamble here.

6 Normally, Ashley Campbell is with us personally in

7 attendance at these meetings.  She could not be here

8 with us personally today, but because of the complicated

9 nature of the case before us today, Ashley is joining us

10 via Webex.  So when we wish to ask Ashley to address the

11 board, we may have to help her and make sure she can

12 hear.

13             Also Mr. Joey Koptis with USDA is also

14 joining us with Webex.  And so there's an additional

15 microphone on the podium to try to help them hear, but

16 we may have to work with them during the meeting so be

17 aware of that.  And with that, Mr. Chairman, I'll turn

18 it back over to you to hear today's case.

19             MR. ALLEN:  Okay.  We can go ahead and move

20 forward with today's case.

21             MR. BROWN:  So good afternoon board, members

22 of the public.  My name is Robert Brown.  I'll be

23 presenting case NAAD23‐004.  The one thing I'd like to
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1 do before I start this case, we have a timer that we're

2 going to use for public comments today.  We limit those

3 comments to three minutes.  That's at the chair's

4 discretion how that's going to work is when it comes

5 time for public comments ‐‐

6             MR. ALLEN:  Michael, could you speak up just

7 a little for us?

8             MR. BROWN:  Oh, I'm sorry.  When it comes

9 time for public comments, I'll place a timer on the

10 screen that will look something similar to that.  Now,

11 to give everybody a quick example of what that's going

12 to sound like, I'd have a two second quick timer, and

13 this is what you'll hear when your three minutes is up.

14 So again, I'll put that timer on the screen when we open

15 for public comments.

16             All right.  So as I said, this is case

17 AAD23‐004.  This is an appeal of an administrative

18 decision and the issuance of a notice of violation.

19 This is in planning district 8.  The property is zoned

20 rural agricultural, and as you can see on the screen,

21 this is the parcel ID and the pin for the property.

22             This is approximately 8.5 acres.  It's

23 located at 19800 Boothe Road which is approximately one
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1 block east of Greeno Road and north of Twin Beech Road.

2 The owner is William and Danielle Bolton, and the

3 applicant in this case is William Bolton.

4             As you can see here from the locator map,

5 the property is located in Fairhope and, like I said,

6 it's one block, approximately, east of Greeno Road and

7 north of Twin Beech.  Now, this property is surrounded

8 on three sides, the east, the west side, and the north

9 side by the city limits of Fairhope.  And those are

10 subdivisions.  It's the Song Grove subdivision to the

11 east and to the north, and then the Belle Chase

12 subdivision across the street to the west.  South of the

13 property is county property zoned rural agriculture.

14             So the background and summary on this case

15 was planning and zoning received a complaint from a

16 citizen in Song Grove subdivision.  We staff visited the

17 property and discovered that there was indeed land

18 disturbance activities that were occurring on the

19 property.  So a stop work order was placed on the

20 property, and subsequently a notice of violation was

21 sent to the owner.

22             The appellant asserts that the disturbing

23 activities are related to agriculture.  However, the
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1 appellant was unable to provide staff with a qualifying

2 exemption provided by USDA/NRCS.  In subsequent emails,

3 the NRCS communicated to staff that the property is not

4 cropland and is not participating in any USDA/NRCS

5 programs that would allow it to be exempt from the

6 provisions of the zoning ordinance.

7             So we're asking that there were no issues,

8 there were no errors committed in issuing the NOV or the

9 administrative decision, and we recommend that this

10 case, the administrative be upheld and the appeal be

11 denied.  Now, in the subsequent slides we're going to

12 dive into a little bit of the details of this, and there

13 are some overlaps.  This, agreeably, is several things

14 going on.

15             The first thing I want to show you is the

16 Baldwin County generalized wetlands map.  And what you

17 see cross‐hatched there is off the parcel viewer from

18 the revenue and that shows the potential wetlands.

19 Those potential wetlands are coming from the northeast,

20 transiting the property approximately to the southwest,

21 and that's important.  You'll see that over and over.

22 You can see the property there is being wooded and

23 adjoining to the Song Grove subdivision.
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1             So the applicability of the zoning ordinance

2 to this particular piece of property.  There are

3 potential uplands on this property, as you can see in

4 the northwest corner as well as in the southeast corner.

5 And you can again see the potential wetlands that are

6 transiting from the northeast to the southwest.

7             So in the upland areas, the ordinance that's

8 applicable to them is 13.12.2 and 13.12.8.  We'll

9 discuss those in depth on the next slide.  In the

10 potential wetlands areas, the ordinance that applies to

11 them comes out of section 10.4.  That would be

12 specifically section 10.4.4, 10.4.5, and 10.4.7.  And

13 again, we'll discuss those at length as well.

14             So in the upland areas, and again those are

15 the two pockets in the northwest part of the property

16 and in the southeast part of the property, 13.12 which

17 discusses ‐‐ which covers land disturbance activities is

18 required if you're disturbing more than 500 square feet,

19 if you're doing land disturbance greater that 25 square

20 feet within a wetland buffer or any disturbance no

21 matter the size in an actual wetland.

22             Now, there are exemptions for that, and that

23 comes in under 13.12.8.  And the relevant exemption in
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1 this case is sub c which is agricultural activities.  So

2 agriculture activities is defined ‐‐ and I put that on

3 the screen ‐‐ section 22.2.  I won't read that in its

4 entirety ‐‐ but agricultural purposes including farming,

5 dairy, and pastures, etc. would be a qualifying

6 exemption that the property owner would not have to get

7 a land disturbance permit from Baldwin County to do

8 those activities in those upland areas.

9             Now, we move on to the wetland areas, the

10 potential wetland areas on the property.  Section 10.4.4

11 of the ordinance comes into play.  10.4.4 covers

12 jurisdictional wetlands.  And that has a setback, a

13 stream wetland setback of approximately 30 feet.  If

14 there is a stream, it's top of the bank of the stream.

15 If the stream's within a gully, it's the top of bank of

16 the gully.  So that again is if it is a jurisdictional

17 wetland.

18             If it is not a jurisdictional wetland and it

19 is an existing storm water management area, which we

20 will cover in depth in a minute, that would include

21 hydric soil areas, existing water features, ditches,

22 etc.  That comes with a 5‐foot non‐disturbed buffer.

23             Now, you can do land disturbing activities
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1 in that if you apply for a permit, and you have a

2 licensed engineer that provides storm water calculations

3 and shows that they can replace it with a comparable

4 storm water management system that will keep that water

5 moving through and won't obstruct it.

6             Now, there are exemptions to both of those

7 and that is 10.4.7, and the relevant exemption is sub e.

8 And that says agricultural operations will be exempt

9 from this section so long as all Food Security Act

10 provisions administered by the USDA are being met.

11             Now, to expand on that just a little bit,

12 there is a memorandum of understanding between the USDA,

13 the NCRS, and the Corps of Engineers, that is the

14 USDA ‐‐ it was signed April 5th of 2022, that

15 memorandum.  And basically, jointly, if you're ‐‐ if you

16 are meeting the provisions of that Food Security Act,

17 those wetland are protected through that joint agreement

18 between those two agencies.

19             So we'll move on to the permitting process.

20 So if you are trying to do land disturbance activities

21 in that potential wetlands, the very first step is you

22 would have a wetland assessment or delineation performed

23 by a wetland professional.  Staff can't perform that
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1 delineation, and we can't determine those boundaries,

2 nor can the property owner.  An independent third party

3 wetland delineator or, you know, specialist will come in

4 and do that.

5             The wetland boundaries will be flagged on

6 the site, and then a map will be created.  That map that

7 was created by the wetland professional will then be

8 uploaded as part of the permit application, the required

9 buffers will be established based off the determinations

10 of what wetlands exist, if any, by that wetland

11 professional.

12             Now, if work is to be permitted inside of

13 that established buffer, then a variance, which we're

14 all familiar with, would be required or remediation

15 would be required to restore that area back to what it

16 was.

17             So just for a little background information,

18 this is the USGS map from 1944.  And you can see the

19 approximate location of the property.  And you can see

20 that in 1944 they show an existing storm water

21 conveyance.  And again, it is showing the same running

22 from the northeast to the approximate southwest.

23             This is the USGS website with their national
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1 wetlands inventory map, and you can see the property

2 location there.  And, again, you can also see that

3 stream running from the northeast to the approximate

4 southwest.  So this is the plat for the Song Grove

5 subdivision.  And as you look on this, you'll see

6 highlighted in green, you'll see the appellant's

7 property.  And please note that is not part of the Song

8 Grove subdivision.  It is merely adjacent to it.

9             Now, following in what I've been saying, the

10 northeast to the southwest, you can see in the common

11 areas highlighted in yellow on that plat, that existing

12 storm water management site.  You can also see where

13 I've expanded that and line that up, the tension and

14 common areas of the Song Grove subdivision.  That runs

15 onto the appellant's property.

16             Now, this is a Google street view of that

17 wetland detention pond off Whittier Street.  We're

18 looking approximately east here at the pond.  The

19 appellant's property is back behind that pond.  And now

20 we're at the same location on Whittier street, and we're

21 looking east.  And you can see that storm water

22 management channel draining to that pond through that

23 subdivision.
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1             Now, these are photos taken of the property

2 during the site visit, the initial site visit on July

3 27th.  You can see the stop work was posted.  That's in

4 the picture on the left.  And the picture on the right,

5 you can see a trail going through the trees of what

6 appeared to be a stream, a ditch, something of that

7 nature.

8             On the next slide, you can see the stream

9 running through the property.  Now, these pictures are

10 the same thing.  One is just zoomed in a little more

11 than the other.  So on the first picture on the left,

12 you can see that there is land disturbance activity

13 happening on the bank of that stream.

14             On the picture on the right, you can see

15 there is standing water on the bottom of that stream.

16 So that's what led us to issue the stop work because

17 that was what looked to be in violation of either 10.4.4

18 or 10.4.5, and that's why stop work was posted on the

19 property until a determination would be made.

20             A notice of violation was issued to the

21 property owner.  It was mailed and sent by email, you

22 can see on August 8th, as you see on your screen.  The

23 nature of the violation was performing work on a zoned
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1 property without the required land disturbance, and the

2 cure for that violation was to complete a land

3 disturbance application in accordance with 13.12.2.  And

4 I will explain that in just a minute.  13.12.2 is the

5 mechanism that we use to process land disturbance

6 activities in a wetland area under 10.4.4.

7             So the appeal that was entered into the

8 system and given to us by the appellant basically says

9 ‐‐ you can see I've zoomed it up ‐‐ "I purchased the

10 land and am preparing it for pasture.  The county issued

11 a notice of violation, the copy attached.  I have not

12 violated ordinances.  My property is exempt from the

13 ordinances the county alleges I violated.  See the

14 attached email chain for my reasons and the admission by

15 the county.  I am not in violation."

16             The appellant's requested action is that the

17 board find that he has not violated any ordinances and

18 that he is not required to apply for or have a land

19 disturbance permit and order the county to withdraw the

20 notice of violation.

21             So the next four slides are going to

22 snippets from the appeal that was filed by Mr. Bolton.

23 The first snippet goes to one of the very first emails
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1 between the NRCS and the applicant.  In this, the NRCS

2 was trying to explain what is cropland that is exempt

3 from the ordinance, what meets the provisions of the

4 Food Security Act.

5             Now, I did not highlight this.  These are

6 highlights that were in the appeal.  These are taken

7 directly from it.  The last sentence in that says, "This

8 is cropland that was annually tilled prior to 1985."

9 Now, that sentence caused some confusion which we'll

10 clear up in just a minute.

11             That sentence is explanatory to the

12 statement before that says, "Prior converted cropland is

13 an exemption afforded by the Food Security Act of 1985.

14 This is cropland that was annually tilled prior to

15 1985."

16             In a subsequent email, we tried to get some

17 clarification from that, and you can see from NRCS, they

18 state in a subsequent email that this land is not that.

19 This land was not cropland that's been annually tilled

20 to produce a commodity.

21             We had another email that came in through

22 the NRCS where we were trying to explain it again.  And

23 the NRCS again says his property is not cropland and
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1 therefore does not meet any provision.

2             So the final email that I've included in

3 here is from our director back to the property owner

4 explaining that from the NRCS's standpoint, simply

5 having a farm number does not trigger the protections

6 from the exemptions from the Food Security Act and

7 requesting, provide us an email from the NRCS stating

8 that you are exempt.

9             So this is a historical aerial photo from

10 the University of Alabama archives.  This is from 1974,

11 and you can see in this the property is fairly wooded.

12 And again, if you look up to the northeast corner, you

13 can see that stream again transiting the property.  This

14 is the 1997 aerial showing that that property is still

15 wooded, is not being used for cropland.

16             The property owner got, enlisted Wildlife

17 Solutions to come to the property and do an assessment

18 of the property.  This is their letter here.  There's

19 two snippets in the letter that I'm going to bring

20 forward.

21             The first snippet says typically in these

22 situations, they'll provide the land owner with a map

23 indicating the run of the drainage across their property
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1 by surveying points along the top of this bank.  That

2 again goes back to what I said earlier with the

3 permitting requirements.  They provide survey points and

4 they provide a map, and that's what Mr. McCool here with

5 Wildlife Solutions is talking about.

6             They also go on to say that he doesn't feel

7 this is jurisdictional wetland, but it does have an

8 excess to what the Corps considers waters to the U.S.

9 and thus subject to some regulation.  And again that

10 could either be 10.4.4 or it could be 10.4.5 storm water

11 management, and that's a determination made by

12 specialists, not staff.

13             The last snippet out of that letter that I

14 wanted to bring was, he said, "The second biggest factor

15 for the property is that you said it would be used for

16 livestock, particularly horses.  That being the case,

17 you'd be exempt from most regulations, but you'll need

18 to register with the NRCS."  So that again alludes back

19 to that joint agreement between the USDA, NRCS, and the

20 Army Corps of Engineers.

21             So part of their protections, that's their

22 water and natural resource protections memorandum, is

23 what I talked about earlier.  And what they do is they
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1 work with property owners.  If they want to build a

2 pond, they look at what they're doing on the property,

3 and they help them build a pond sized to whatever

4 livestock they need.  If they have four head of cattle,

5 they help them design a pond that would accommodate and

6 not be oversized or undersized.

7             That's why the protections are pulled away

8 from the ordinance and given back to Corps of Engineers

9 and to the NRCS.  Because those protections shift from

10 the county to that joint agreement.

11             So the last email I'm going to present to

12 you is an email that I got from NRCS from Joey Koptis

13 who's here with us today via Webex, and he can expand

14 upon this if you have questions for him.  In his email

15 he attached several vintages of aerial photography for

16 that eight‐acre tract.

17             He also goes on to explain that after

18 talking with the executive director for Baldwin County,

19 they couldn't find any historical farm records on file

20 with the NRCS and that there was no prior agriculture

21 history on this parcel on file with their office.  And

22 traditionally, if there was a production history on this

23 piece of property, there would be a record on file with
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1 their office.

2             The snippet out of that is very telling.

3 The NRCS basically says regardless of historical

4 agriculture production on this parcel, there are no

5 exemptions granted for wetland disturbance by our

6 agency.

7             So these are the aerial images that were

8 sent by the NRCS.  You can see on the left is an aerial

9 image from 1955.  On the right is an aerial image from

10 1981.  Then you can see 1996 on the left, 2001 on the

11 right.  These show the property as wooded.  You can see

12 on the left is 2005, on the right is 2009.  And then

13 we're getting into the current photography, which is

14 2013 and 2021.  You can see that this property is wooded

15 and has been historically wooded.

16             These are the relevant section out of the

17 ordinance 10.4.4 which I've already discussed earlier.

18 The only extra thing that's added onto to this is when a

19 jurisdictional determination is deemed necessary due to

20 a disagreement about the existence of wetlands, the

21 planning director, in lieu of a jurisdictional

22 determination by the Corps, can accept a second wetland

23 or stream delineation prepared by a professional wetland
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1 delineator who is not affiliated with the first one.

2             These are sections 10.4.5 and 10.4.7, the

3 existing storm water management and the exemptions, the

4 agriculture exemptions.  We have received letters and

5 emails.  These are two letters, one letter, one email,

6 from citizens that were concerned about this property.

7 You have copies of these given to you as well as they

8 are in the public realm.

9             We have two letters from the Song Grove Home

10 Owners Association and one from the Fairfield Place Home

11 Owners Association.  You have copies of those as well

12 and those have been put out in a public folder on our

13 website.

14             This, again, is the summary and the

15 recommendations.  I'm not going to go through this

16 again, but basically in all of this, staff feels there

17 were no errors committed in issuing the notice of the

18 violation or the administrative decision, and staff

19 recommends for case AAD23‐04 the administrative decision

20 be upheld and the appeal be denied.

21             And with that I'd be happy to answer any

22 questions you might have or go back to any slides you'd

23 like to see again.
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1             MR. ALLEN:  Okay.  What we're going to try

2 to do here is that I see we have quite few people that

3 would like to speak as well.  So what we're going to do

4 here is we're going to open it up for not the public

5 hearing just yet, but I'm going to ahead and just let

6 staff and the boards members if they have any questions

7 to each other, take about maybe ten minutes for

8 discussion for that.

9             And then we will go ahead and maybe move to

10 the public hearing.  And then maybe take about an

11 additional about fifteen minutes to let the applicant

12 have questions for board members.  And then from there,

13 we'll go ahead and have comments from everyone else.

14             The additional comments from everyone else,

15 I ask that the board members don't necessarily have any

16 questions for them, that all the questions would be

17 reserved for the applicant, Mr. Bolton, when he gets

18 ready to come up.  Not just yet.

19             So if we could, kind of, move forward like

20 that, to try to have, you know, try to keep this thing

21 on a time schedule here.  So if there is any questions

22 for staff that the board has, we can go ahead and

23 address that now.
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1             Okay.  So we don't have any questions for

2 staff.  So we can go ahead and open up the public

3 hearing, and we can go ahead and ask Mr. Bolton to come

4 if you have any questions for Mr. Bolton.

5             MR. SPEEGLE:  Mr. Bolton will speak ‐‐

6             MR. ALLEN:  Okay.  Well ‐‐

7             MR. SPEEGLE:  If you don't mind, I'll go

8 ahead.

9             MR. ALLEN:  Okay.

10             MR. SPEEGLE:  And ‐‐

11             MR. ALLEN:  And you ‐‐

12             MR. SPEEGLE:  Jerry Speegle.

13             MR. ALLEN:  Okay.  I have your name here

14 too.

15             MR. SPEEGLE:  These books.  Let's see ‐‐

16 two, four, six.  Unfortunately, I thought there were

17 only going to be five board members; so I apologize.

18             MR. ALLEN:  That's okay.  And I ask the

19 board members to try and keep their questions short.

20             MR. SPEEGLE:  As I said, I'm Jerry Speegle.

21 I represent Mr. Bolton and Danielle, his wife.  I've

22 given you a binder, and I expect that you'll do just

23 like everyone else including myself when you're handed
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1 something to read, you'll start reading it.  And you're

2 welcome to read the first few pages if you like before I

3 start speaking.  I put a together a statement of our

4 case, but, Mr. Allen, whatever the board prefers.

5             This is ‐‐ there's certainly some factual

6 errors that we'll point out, but these ordinances are

7 very specific.  And one of the issues that I'll address

8 is whether Baldwin County and the Corps has any

9 jurisdiction over this property right now because our

10 position is they don't.

11             From the recent Sackett case, which is

12 alluded to in the email stream which I attached to the

13 appeal which essentially says there's got to be

14 continuous running water ‐‐ and I think the statement is

15 ‐‐ let's see.  It's got to be the waters of the U.S.,

16 which has to be for the Corps or the county, to have

17 jurisdiction is that ‐‐ and this Sackett case came out

18 and the EPA, well, really the Corps, just changed their

19 regulations to make it clear that only tributaries of

20 water, waters that are relatively permanent standing or

21 continuous flowing bodies of water and with a continuing

22 surface connection to those waters are subject to

23 federal jurisdiction.
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1             There's a ditch on this property.  There's

2 no stream.  What you were shown on the pictures up there

3 is not on this property, if, in fact, there is a stream

4 out there.  There's no stream on this property.

5             There's a ditch that was dug, you can see by

6 the affidavit we submitted which you can check, from a

7 gentleman whose family owned the property prior to 1985.

8 They dug a ditch.  It's dry right now.  Mr. Walton will

9 testify about that.  Mr. Walton ‐‐ Mr. Bolton, excuse me

10 ‐‐ Mr. Bolton talked to Ashley Campbell who told him and

11 agreed that the ditch is dry.

12             This isn't any storm water management area.

13 This is wooded.  It was ‐‐ if you look at the ‐‐ it went

14 pretty quickly, but we've attached as Exhibit 11, I

15 believe.  This property was farmed prior to 1985.  And

16 what Mr. Bolton wants to do is clear part of it, plant

17 it with grass, and put his horses on there and some

18 other livestock.  And that's agricultural use.

19             Let me start at the beginning.  The county

20 says that Mr. Bolton violated section 10.4.4.  And I've

21 stated that in my statement of the case and you see it

22 so out there.  And it says that the non‐disturbed

23 setback for development from a jurisdictional wetland or
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1 stream must be a minimum of 30 feet.

2             First of all, there's no development here.

3 He's just clear cutting the brush out, and he's going to

4 plant grass ultimately.  But all he's done right now to

5 get this issue, the notice of violation issued, is he

6 cut out some of the brush.  That's all that's happened

7 so far.  Was the land the ground disturbed a little bit?

8 Sure it was.  But there's, this is not a development.

9             10.4.4 in the previous version of the

10 ordinance had to do with subdivisions.  The county has

11 changed this ordinance somewhat.  But there's no

12 development in the sense there's nothing going to built

13 there, there's no structure, there's no house, no

14 parking lot, none of that.

15             And it says from a jurisdictional wetland or

16 stream.  The ‐‐ if you look at the article 22 of the

17 land use ordinance, a jurisdictional wetland, which is

18 what it's referred to in 10.4.4, is a wetland area

19 that's regulated by the U.S. Army Corps of Engineers.

20             I don't think that Mr. Brown will dispute

21 that there's no part of this property that's subject to

22 the Corps of Engineers auspices now.  There's not

23 continuous running water that goes to an ancillary water
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1 body for navigable water of the U.S.  It's just not.

2             That's what Sackett did.  It said you guys

3 at EPA and the Corps have been telling people what they

4 can do with their property for years, and you can't do

5 that anymore because it doesn't have anything to do with

6 navigable waters.

7             And there's a ditch here.  And there's no

8 free running water.  It's dry right now.  So to even get

9 to 10.4.4, there has to be a jurisdictional wetland.

10 There is none.

11             The next reference is to 10.4.5, existing

12 storm water management area.  Once again, there's no

13 existing storm water management area here.  There's ‐‐

14 on some property ‐‐ not here but in one of the

15 subdivisions, there's a detention pond.  This ditch ‐‐

16 and Mr. Bolton will tell you about this ‐‐ that ditch

17 doesn't run into that detention pond.  It's not built in

18 that.  So there's no existing storm water management

19 area.

20             And in that statute, ordinance 10.4.5, it

21 says that there's ‐‐ let me look, actually, turn to it

22 so to give you the exact ‐‐ where development ‐‐ this is

23 10.4.5.  Where development is proposed ‐‐
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1             MR. ALLEN:  Which tab are you?

2             MR. SPEEGLE:  Pardon me?

3             MR. ALLEN:  Which tab are you?

4             MR. SPEEGLE:  Oh, I'm sorry.  Exhibit ‐‐

5 it's Exhibit 6 is ‐‐ our Exhibit 6 is the article 10

6 which has the ‐‐ and it's probably about six, seven

7 pages over.  It's page 136 at the bottom right.

8             It says, "Where development is proposed,

9 that will result in the filling of existing storm water

10 management area."  There's no proposal here to fill in

11 that ditch.  I don't know why 10.4.5 would even apply.

12 Mr. Bolton has no intention, and never has, and he

13 hasn't filled in the ditch.  And he has no intention of

14 filling in the ditch.  So 10.4.5 doesn't apply.

15             The next thing that the department said is

16 that 13.12.2 says you have to get a land disturbance

17 permit.  However, and they noted in their submission to

18 the board, that 13.12.8c exempts this property if it's

19 for agricultural purposes.  And I'm not sure I included

20 that.  They did include it in their presentation.

21             And to find the definition of agricultural

22 purposes, it's in article 22.  And it's our exhibit ‐‐

23 let's see ‐‐ our exhibit ‐‐ let me see ‐‐ our Exhibit 5.
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1 So the extension under section 13 is for any

2 agricultural use.  And the ordinance defines

3 agricultural.  Agricultural use is the use of land for

4 agricultural purposes including farming, dairy,

5 pasturage, agriculture, horticulture, and animal

6 poultry, husbandry.

7             And Mr. Bolton's been consistent.  He's

8 clearing this brush to plant grass for his horses and

9 maybe some other animals, but that's clearly

10 agricultural.  And section 13 provides an exemption, a

11 clear exemption, from having to get a land disturbance

12 permit for agriculture.

13             Why?  Because every time a farmer went out

14 and tilled the ground, more than 500 square feet, they

15 would have to come and get a land disturbance permit.

16 There's no reason for them to do that.  And that's why

17 the ordinance, your ordinance in the county, says you

18 don't.  You're exempt from getting a land disturbance

19 permit if it's for agricultural purposes.

20             The ‐‐ you see on page 17 of the what was

21 presented by the department, there's, it appears to show

22 a stream here.  I propose to you, there's no stream

23 there.  I'm not sure where this photo came from.  But
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1 this stream, if there is one there, is not on

2 Mr. Bolton's property.

3             There was discussion about potential

4 wetlands.  Well, the reason the county and the Corps

5 doesn't have jurisdiction of this property is for

6 purposes of wetlands is because it doesn't qualify now

7 after Sackett as a wetland because there's no continuous

8 running water across it, but also there are no wetlands.

9             And the department knows it because in their

10 package is the letter from JJ McCool, who is a certified

11 biologist.  While there are some excerpts from his

12 letter, what he says is there are no wetlands here.

13 There's already been a wetlands delineation.  There's

14 nothing here to indicate there are wetlands.

15             He does mention Sackett's case.  And when

16 Sackett comes out, there may be no jurisdiction over

17 this anyway.  But he's looked at the soils and the, the,

18 the flora and there's, there's no wetlands there.  So

19 there are not potential wetlands.  It's been determined

20 there are no wetlands on this property.

21             So simply put, when Mr. Brown sent the

22 email, which we attached to the appeal, from August 11th

23 saying, "We're willing to lift our stop work order for
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1 land disturbance development to agriculture operations

2 more than 30 feet from the top of the stream channel,"

3 ‐‐  there's no stream; there's a ditch ‐‐ "upending the

4 forthcoming guidance from the USACE," which is United

5 States Corps of Engineers, which is now come out.

6             "However, because no formal delineation has

7 been completed to map the jurisdictional and

8 non‐jurisdictional areas on the site," ‐‐ that's been

9 done by the Corps.  It's not jurisdictional wetlands and

10 Mr. McCool said the same thing ‐‐ "you and Mr. McCool

11 will continue to bear full responsibility for any land

12 disturbance that occurs within the 30‐foot buffer."

13             I propose to you there is no 30‐foot buffer

14 because there are no jurisdictional wetlands.  "And in

15 either case," he says at the end, "this blue line stream

16 is a storm water management feature protected by

17 10.4.5."  It may be protected, but it just says you

18 can't fill it in.  And Mr. Bolton hasn't filled it in,

19 and he doesn't plan to fill it in.

20             Don't know why there's still a notice of

21 violation out there.  The county doesn't have

22 jurisdiction to, this is not a jurisdictional wetland.

23 And as far as section 10.4.5, there's no fill there.
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1 And in article 13, there's clearly an exemption for

2 agricultural use, which is all Mr. Bolton is doing.

3             I'm glad to answer any questions, and I

4 think Mr. Bolton can give you some more factual

5 background because he's the one that's over there with

6 the property.  It's his property, and he knows what's

7 going on the property.

8             MR. BRAGG:  Did you bring the Corps of

9 Engineers delineation map of the wetlands in that area?

10 I saw Mr. McCool, but he's ‐‐

11             MR. SPEEGLE:  Well, the Corps doesn't do

12 that.

13             MR. BRAGG:  They do have maps of the

14 wetlands.

15             MR. SPEEGLE:  Well, they do have it, but

16 there's no map.  And right now, after Sackett ‐‐

17             MR. BRAGG:  There is a map of Baldwin

18 County.

19             MR. SPEEGLE:  They could have, but Sackett

20 did away with all that.  Those wetlands delineations are

21 invalid now.  I mean, we included as the new ‐‐ let me

22 find it.  Sorry.  I just put all this together this

23 morning.  Should be more familiar.
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1             It's Exhibit 10.  It's an excerpt from the

2 Federal Register September 8, 2023 and discusses the

3 Sackett decision.  And then the actual changes in the

4 regulations are on page ‐‐ let's see.  I think the sixth

5 page over.  It changes the definition of waters of the

6 U.S., as I said.  Start, "It's got to be relatively

7 continuous, permanent, or standing flowing bodies of

8 water and with a continuous surface connection to these

9 waters, which are navigable waters."

10             So I'm not sure if that answers your

11 question, but it doesn't matter what the, from my point

12 of view, what Corps may have done in the past with

13 wetlands delineation maps.  They aren't valued anymore

14 under their new definition.  They haven't redone the

15 maps.

16             And Mr. McCool has, he's a certified

17 biologist, and that's who goes out when there's a

18 potential wetland and makes a determination of whether

19 they're jurisdictional wetlands.  And he made that

20 determination and said there was none before the

21 application even of Sackett.

22             I know it's a whole lot of information to

23 drop on you at once.
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1             MR. BRAGG:  Not so much information.  I

2 think you're asking something we don't have the ability

3 to change.  You questioning whether Baldwin County as a

4 planning district has the right to make the requirements

5 that rule agricultural land and the Corps of Engineers,

6 if you got somebody else, the environmentalist that said

7 that it's not wetlands.  I don't know where it puts us.

8             MR. SPEEGLE:  Well, my answer to that

9 question is you've got a county department that has

10 issued a violation, and it's dependent on there being

11 jurisdictional wetlands.  And nothing you've heard from

12 the department this afternoon is a conclusion that there

13 are wetlands.

14             And you can read the Corps's, you know, new

15 statement on its, in Federal Register, where they

16 propose the new regulations.  Under 10.4.4, unless

17 they're jurisdictional wetlands, that's, that ordinance

18 doesn't apply.

19             And then 10.4.5, unless you're filling in

20 the ditch, we're not saying that you, that's even ‐‐

21 there's more to it than that.  There's no development

22 and so forth.  But just simply, there's been no filling

23 of the ditch which the department says is a free flowing
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1 stream.  There's been no ‐‐ so 10.4.5, there's been no

2 violation of that.

3             So what we're saying is there's been no

4 violation of 10.4.4, there's been no violation of

5 10.4.5, and there's been no violation of section 13.  So

6 that is what the appeal is for, and I believe this board

7 has the authority to reverse the decision of the

8 department and say there's been no violation.

9             MR. WARD:  Has the Corps ever come out with

10 their final statement of what they were gonna ‐‐ not the

11 Supreme Court.  I'm talking about the Corps of

12 Engineers.  Because the last I heard, the people, the

13 Corps had never finally decided how they were going to

14 handle all this stuff.

15             MR. SPEEGLE:  Well, that's our Exhibit 10.

16             MR. BRAGG:  It's a proposed ‐‐

17             MR. SPEEGLE:  It's a proposed regulation.

18 They're changing ‐‐

19             MR. BRAGG:  But that's a long way from being

20 regulation.

21             MS. BLACK:  Well, it's proposed.  That's the

22 part ‐‐

23             MR. SPEEGLE:  But Sackett says ‐‐ the reason
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1 they changed it the way they did is because Sackett says

2 you don't have any jurisdiction over wetlands unless

3 it's continuous flow of water into a navigable waterway.

4 And you haven't heard any evidence today, that there's a

5 stream on this property.

6             MR. KING:  Mr. Chairman, may I intervene?

7 So board members, I'll try to be very brief here and

8 just say that we certainly respect Mr. Speegle and

9 appreciate his commentary here and understand, you know,

10 he's representing his client.

11             What I would caution the board here is to

12 make certain that we don't go too far out of this

13 board's authority.  We're here to determine whether or

14 not staff appropriately handled the zoning ordinance.

15             In terms of the Sackett case and the Corps

16 of Engineers, those are federal agencies.  They're going

17 to follow their procedures.  And the question here is

18 that you have a zoned piece of property that contains

19 potential wetlands.  That triggers zoned land

20 disturbance permit unless there is some exemption that

21 can be demonstrated.  We were not able to demonstrate an

22 exemption that would not require a zoned land

23 disturbances permit.
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1             So the question here is did we as staff

2 properly do our job by issuing an NOV?  Thank you,

3 Mr. Chairman.

4             MR. SPEEGLE:  And we say there's error.  And

5 if you look at the email from Mr. Brown, I think he

6 pretty well admits this probably isn't going to be

7 jurisdictional wetlands anymore.  If it's not

8 jurisdictional wetlands, 10.4.4 doesn't apply.  It can't

9 apply because it a reference to that.  And the ordinance

10 defines jurisdictional wetlands as those areas

11 designated by the Corps.

12             And while you do have an proposed change in

13 regulation, they're making that change because Sackett

14 said they had to, that their current regulation was

15 unenforceable and void.

16             MS. FROST:  And your argument is strictly

17 based on this proposal that has not yet been officially

18 accepted.

19             MR. SPEEGLE:  No.  It's Sackett.  Sackett,

20 the U.S. Supreme Court said that.  And the Corps is only

21 changing it because the U.S. Supreme Court ruled that

22 their regulations were unconstitutional.  They have to

23 change it.  And they have to change them the way they
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1 are here.

2             MS. FROST:  Okay.  Thank you.

3             MR. SPEEGLE:  At least.

4             MR. GUFFY:  I've got another question for

5 you.

6             MR. SPEEGLE:  Yes, sir.

7             MR. GUFFY:  In going back in this, the

8 reason that Mr. Bolton did not apply for a land use

9 permit, certificate, whatever you want to call it, was

10 he considered it agricultural.  And I'm just trying to

11 understand the thought process.

12             He owns the property.  The property is zoned

13 rural agricultural in planning district 8.  So if his

14 reason for not applying for a land use permit was he

15 considered it agricultural?  That's a question.  Is that

16 why he didn't apply for one?

17             MR. SPEEGLE:  One of the reasons, yes.  One

18 of the reasons.  And Sackett had come out.

19             MR. GUFFY:  Well, Sackett doesn't have

20 anything to do with land use in this case.  But is it in

21 the permit, but he did not apply for a land use permit.

22             MR. SPEEGLE:  Well, if you go under section

23 or article 13, yes.  There's an exemption for getting a
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1 still disturbance permit for agriculture, and that's all

2 he's doing was for agricultural purposes.

3             MR. GUFFY:  So was there any agricultural

4 activities on the property prior to this disturbance?

5             MR. SPEEGLE:  He's been growing timber

6 there.  It's assessed for, as timberland ‐‐ excuse me.

7 Yes.  Yeah.  I assume they've harvested at different

8 times, but Mr. Bolton just bought the property.

9             But before that there was ‐‐ and we've got

10 the, the affidavit of Mr. Kessler who said his family

11 farmed it before '85 and after '85.  It was farmland.

12 It hasn't been farmland in the sense of growing crops

13 for many years though.  I don't think there's any

14 dispute about that.

15             MS. BLACK:  I have a question.  So will

16 there be a structure placed on this property for the

17 animals put on this property?

18             MR. SPEEGLE:  Well, you can ask Mr. Bolton

19 that, but right now, he's just trying to get the brush

20 cleared out, the privet, so forth, and the briar so he

21 can plant some grass.

22             MS. BLACK:  Okay.

23             MR. SPEEGLE:  And what, I think what we need
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1 to look at is not what's planned particularly, it's on

2 the date the violation was issued, what had been done on

3 the property.  I think that's the issue.

4             If he decides to go build apartments, he's

5 going to have to come do something else, potentially.  I

6 would say if he's building apartments, but he's not.

7 That's not what he did when he got issued the notice of

8 violation.

9             Mr. Bolton's a professional engineer.  He's

10 licensed in Alabama.  I mean, he's, he's not unfamiliar

11 with the regulations.  Excuse me?

12             MS. HOPE:  What did you just say he was?

13             MR. SPEEGLE:  He's a professional engineer.

14 Yes.  Yes.  And, you know, it's up to the board and

15 maybe your counsel to decide what your authority is, but

16 I represented Daphne Board of Adjustment for probably 20

17 years.  And I believe you have, clearly have the

18 authority to reverse a decision of an administrative

19 officer if it's an error, and that's our position today.

20             MR. BRAGG:  Well, besides all the about the

21 wetlands delineation, the requirements a 3.2 under rural

22 agriculture.  I don't understand why he didn't go

23 through that process and could get everything done, the
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1 permit and process.

2             MR. SPEEGLE:  I can't answer that question.

3 I mean, we're here because it's been a notice of

4 violation under 4.4 ‐‐

5             MR. BRAGG:  Well ‐‐

6             MR. SPEEGLE:  On article 4 and article 13.

7             MR. GUFFY:  I would say that's one of the

8 things, as I said on this board, that's the one thing

9 that happens in the process of getting that land use

10 permit is all the things you walk through, those things

11 are looked at, and if there are no wetlands, things

12 proceed.

13             But there's a process in which you go

14 through by requesting that permit that ‐‐ I understand

15 Mr. Bolton's the owner of the property, but you still

16 got to follow that process.

17             MR. SPEEGLE:  And our position is there's no

18 requirement of the ordinance that Mr. Bolton get a soil

19 disturbance permit.  There's no requirement.  And there

20 are no wetlands.  So you can't apply 10.4.4 because

21 there are no jurisdictional wetlands.

22             And there's been ‐‐ on the date that this

23 violation was issued under 10.4.5, even if you assume
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1 the ditch is some kind of stream, which it's not, he

2 didn't fill it.  So he didn't violate 10.4.5 either.

3 And his stated purpose is to grow grass and put horses

4 out there, and under article 13, there's a clear

5 exemption for agriculture for pasturage and husbandry of

6 animals.  So it's a clear exemption.

7             You can't require people to subject

8 themselves to restrictions on their property imposed by

9 a land use department when there's no requirement of the

10 ordinance.  It might be convenient for some people, but

11 if you don't have to do it, then a citizen shouldn't

12 have to do it.

13             The department at this point is trying to

14 restrict the use of land based on a wetlands, possibly

15 wetlands, when the United States Supreme Court has said

16 there's no jurisdictional wetland here.  I mean, it's

17 just clear as a bell.

18             MS. FROST:  Well, it's not really clear as a

19 bell.  So we have one side telling us it is, showing us

20 maps, and we have you telling us one thing.  So what

21 we're here to do is to determine whether or not they

22 follow the process that is in place, which I think my

23 peer down here was mentioning if you go through the

Baldwin County Planning & Zoning Board of Adjustment 1                    November 21, 2023 89



Baldwin County BOA

Mobile, AL 36602 depo@mobilebayreporting.com
110 Dauphin Street Mobile Bay Reporting 251-438-7211

Page 44

1 process, there is a step in that to prove if there is or

2 is not jurisdictional wetlands.

3             MR. SPEEGLE:  I propose to you that

4 Mr. Brown will not tell you that there are

5 jurisdictional wetlands on this property.

6             MS. FROST:  I understand that, but this

7 isn't a court of law.

8             MR. SPEEGLE:  No.  But I believe you didn't

9 hear that statement by the department because I don't

10 believe they would say it.  Because I don't believe

11 they've read Sackett.

12             And yes, it is not a court of law.  I agree.

13 But you do sit in a quasi‐judicial capacity under case

14 law.  And you are to determine the law, and you are to

15 determine the facts.  And based on that, there are no

16 wetlands here.

17             And the only evidence you have from anyone

18 qualified to delineate a wetland is Mr. McCool who said

19 it's not wetlands.  Even under the old definition.  He

20 specifically says that in his letter.  This is not

21 wetlands.  And when the Corps comes out and follows

22 Sackett, that's going to even be worse.  In other words,

23 there certainly aren't going to be wetlands here.
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1             MS. BLACK:  Okay.  So staff, what triggered

2 this whole thing, the ‐‐  just a disturbance in ‐‐

3             MR. BROWN:  Yes, ma'am.  There was a

4 complaint called in from a citizen in the Song Grove

5 subdivision ‐‐ I'm sorry.  There was a complaint called

6 in from the Song Grove subdivision, a resident there,

7 that the land disturbance activities were taking place

8 on this property.  At that time we didn't know who owned

9 the property.  We didn't know what the activities were.

10             So when staff arrived on site, we saw there

11 were definite land disturbance activities, there were

12 some trees had been removed, and there was what appeared

13 to be an ephemeral channel, a ditch, a stream, something

14 on the property that looked like a conveyance of water.

15 A stop work order was placed on the property, and that's

16 what began this process.

17             MS. BLACK:  Okay.  And so Mr. Bolton was

18 then notified of what was going on, and all he would

19 have had to do was come in and file this land

20 disturbance paperwork, correct?

21             MR. BROWN:  Yes, ma'am.  That would have

22 been the start to the process ‐‐

23             MS. BLACK:  Okay.
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1             MR. BROWN:  ‐‐ was to begin that

2 application.

3             MS. BLACK:  And from there, it would have

4 triggered you guys to get ‐‐

5             MR. BROWN:  We would have looked for a

6 wetland delineation or a wetland assessment which would

7 determine if wetlands were on the property.  Also one of

8 the things we've talked about is section 10.4.5 is

9 non‐jurisdictional wetlands.  That's water features.

10 That's ditches.  Those are things that are meant to move

11 water.  They are not necessarily a wetland as per what

12 everybody's discussing, a federal jurisdiction wetland.

13             MS. BLACK:  And if whoever said person would

14 have said, "Yes, there is one," or "No.  There is not

15 one," we would have pressed on.  Like, none of this

16 would be going on.  Like, if there was one, then he

17 would have to conform to whatever this engineer said,

18 correct?

19             MR. BROWN:  Yes, ma'am.  That is correct.

20             MS. BLACK:  And if they said there wasn't

21 one, then he's free to do whatever he wanted to do with

22 his property.

23             MR. BROWN:  If a wetland professional said
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1 there was not a storm water conveyance, there were no

2 wetlands, there was nothing on the property, then he

3 would exempted.  Yes, ma'am.

4             MS. BLACK:  Okay.  And now we're here.

5             MR. SPEEGLE:  And that's what Mr. McCool

6 said.  There are no wetlands.

7             MR. BROWN:  But, Rob, we would still have to

8 have a zoned land disturbance permit, at least

9 initially.

10             MS. BLACK:  Yeah.  So.

11             MR. BROWN:  Yes, sir.  And that would have

12 determined whether wetlands or storm water system or

13 something was on that property.  And it would have been

14 documented, and we would seen the professional reports,

15 what Mr. McCool was alluding to when he said he would

16 provide a map.

17             MR. KING:  So Mr. Brown and Mr. Chairman, if

18 I may, it may be possible, but would it be possible had

19 the zoned land disturbance permit process been carried

20 and the wetland delineation showed whatever it showed,

21 Sackett case or no Sackett case, that process would show

22 whatever it would show.  And then an initial, initial

23 land disturbance occurred.
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1             But is it possible that going forward, land

2 disturbance was done, was performed, whatever setbacks,

3 whatever they may be were abided by, it's possible going

4 forward that's once an agricultural use, land use was

5 established, it may be possible that going forward there

6 would be exemptions that would not require a land

7 disturbance permit.

8             MR. BROWN:  Yes, sir.  That is correct.

9             MR. SPEEGLE:  It's on page 31 of the

10 department submission, when they say, "This analysis and

11 it's finding are based on the wetland indication, the

12 plant composition, hydric soils, and hydrology in

13 consideration of the factors.  It's apparent the

14 property does not meet this requisites.  Therefore,

15 delineation is not warranted."

16             I mean, it isn't even close if there are

17 wetlands on this property.  And our position is this.

18 You can't require ‐‐ and that's what the U.S. Supreme

19 Court said ‐‐ you can't require a home owner to come in

20 and jump through all these regulatory hoops when you

21 don't have jurisdiction, when you don't have any

22 authority to do that.

23             Sure you might say well, could Mr. Bolton
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1 come in and confirm this is agricultural?  He told those

2 people that this was agricultural.  That's all you have

3 to do.  He doesn't have to go in and file a bunch of

4 applications, wait for 30 days or 60 days or 90 days for

5 approval to do what he wants to do with his property.

6             And that's what essentially the Supreme

7 Court said is the Corps of Engineers, Department of

8 Interior, EPA, you've got to stop restricting use of

9 land.

10             MR. BRAGG:  I think the problem is you

11 talked about a planning district, that you didn't go

12 through the requirements though.

13             MR. SPEEGLE:  Well ‐‐

14             MR. BRAGG:  And unfortunately the people

15 around you all voted to make that district 8 and what

16 the requirements are.

17             MR. SPEEGLE:  But you're exempt from article

18 13 if it's for land disturbance, if you're agricultural.

19 You don't have to apply for land disturbance permit

20 under ‐‐

21             MR. ALLEN:  Mr. Speegle.

22             MR. SPEEGLE:  Yeah.

23             MR. ALLEN:  We're kind of running long here.
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1 So we want to just kind of keep time.  I know Mr. Bolton

2 might have wanted to say something, maybe wanted to come

3 up.  Maybe we had a few boards members that have some

4 questions for him off.

5             MR. SPEEGLE:  Certainly.

6             MR. ALLEN:  And so if we could just have

7 Mr. Bolton to go ahead and come up.  And I just ask that

8 the board members try to keep your questions short if

9 you have any questions for Mr. Bolton.  Go ahead

10 Mr. Bolton.

11

12

13

14

15

16

17

18

19

20

21

22

23
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1             MR. BOLTON:  My name is William Walter

2 Bolton.  I represent my wife, my two children,

3 Wilhelmina Rose and Emma Blue.  They're five and three.

4 My wife drives every day to Alberta to ride her horses.

5 She is a generational farmer.  Her maiden name is Heil.

6 They were one of the founding farm families of Alberta.

7 They are generational farmers.  Today we were collecting

8 the argentine bahia seed as one of our crops off our

9 land in Alberta.

10             So I am also a descendent of farmers from

11 Talladega and Clay County.  I am also a former

12 paratrooper.  I am also a service‐disabled veteran.  I

13 am also a professional engineer.  So yes.  I could done

14 the process.  But the thing that you need to understand

15 is you have two clear exemptions that applied to me.

16             And I went through every one of the ‐‐

17 first, the notice of violation was issued to the

18 original owner of the property, the Kesslers.  So it

19 wasn't originally issued to me.  I clarified that.  They

20 issued a new notice of violation to me.  Okay?  And then

21 I talked directly to Ashley Campbell, and the goal post

22 got moved every time.

23             First, she wanted me to establish that I was
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1 a farmer; so I did that.  Told her to look at the

2 Facebook page, drive out to Alberta, look at the 30

3 horses out there, look at what goes on everyday with my

4 wife teaching horse lessons, and us growing bahia.

5 Okay?

6             Second, she then moved the goal post and

7 said that I had to have an FSA farm number.  So she

8 thought that that would start a long process.  I had

9 that the next day.  Our farm number for this parcel is

10 FSA6667.  That is our farm service agency number.  Okay?

11             Then she said that we had to meet the Food

12 Security Act of 1987.  I then pointed out to Ms.

13 Campbell that that was a misprint.  It's actually the

14 Food Security Act of 1985.  That was put into place for

15 farmers that were taking federal money so that the

16 federal government could protect wetlands and erosion

17 across the U.S.  Okay?

18             I cannot possibly be in violation of the

19 Food Security Act of 1985 because I haven't taken any

20 money from the USDA.  I was on the phone with

21 Christopher Louis just two days ago, and he admitted

22 that I can't be in violation.  And by the way, there was

23 a exemption inside that as well for drainage.  Inside
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1 the Food Security Act of 1985, there's an exception or

2 exemption for farm drainage, and that's what this was.

3             Mr. Kessler came ‐‐ I didn't know

4 Mr. Kessler.  He came of his own volition, called my

5 office, said, "What are you doing with the property?"  I

6 said "I want to restore pasture.  I want to put my

7 horses on there so my wife and my children don't have to

8 drive 44 miles round trip to ride their horses.  That's

9 why we bought the property."

10             He said, "Good.  Because it used to be a

11 farm.  My grandfather bought it in 1950.  My sister put

12 this ditch in because the people of Song Grove

13 complained about drainage."  And that was after 1985.

14 It's in the affidavit.  Okay?

15             So number one, the land disturbance permit

16 ‐‐ I'm a professional engineer.  I can write all day

17 long.  I can do a soil and erosion plan.  It's not

18 required by your ordinance.  I'm exempt as a farmer from

19 a land disturbance permit.  Number two, I'm also exempt

20 because I do not violate the Food Security Act of 1987.

21             So this property was farmed prior to 198 ‐‐

22 1985.  You have an affidavit from Mr. Kessler.  You can

23 also just look at the property and the picture that the
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1 planning zoning gave you from 1955.  Almost all the

2 property is clear.  My employee Harry Bush rode his,

3 when he was a child, he rode his three‐wheeler and then

4 his four‐wheeler on this property because it was a farm.

5 All right?

6             All we're trying to do is clear the

7 underbrush so we can get some sunlight, so we can plant

8 some grass.  I didn't even clear a acre.  We pushed some

9 privet hedge up to a bunch, so we could get a place to

10 turn around because it was so heavily crowded underbrush

11 and low story and under story trees.  There's trees and

12 bushes that are poisonous for horses.  Okay?  I have to

13 remove all those.  That's part of the plan.  Right?

14             But we never ‐‐ we did four hours of work,

15 and we had to shut down.  My employee left because it

16 was 100‐plus degrees.  And we had a stop work less than

17 a hour later.  All I'm asking for is for you to follow

18 the rules which are there's two clear exemptions.  And

19 by the way, the goal post moved every time.

20             MR. ALLEN:  Mr. Bolton.

21             MR. BOLTON:  Yes?

22             MR. ALLEN:  I think there may be some

23 questions for you by ‐‐
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1             MR. BOLTON:  Okay.  I'm good.

2             MR. ALLEN:  ‐‐ board members; so let's just

3 go ahead and ‐‐

4             MR. BOLTON:  Yes, sir.

5             MR. ALLEN:  Go ahead.  Let the board members

6 ask.  Go ahead.

7             MS. BLACK:  Okay.  So district 8 was zoned

8 for reasons of overbuilding.  And we wanted to kind of

9 corral and get a sense of process in place.  And so that

10 took a long time to do, but it was done.

11             MR. BOLTON:  Yes, ma'am.

12             MS. BLACK:  And I understand that you own

13 your property because I too own in property in that

14 area, and I want to do what I want to do with my

15 property also.  But what I need to understand is, what

16 is it?  35 bucks?  How ‐‐ to ‐‐ when you were notified,

17 was it a point to be proved?

18             I just want to understand why you couldn't

19 have just said this is ridiculous.  Let me go down.  Let

20 you guys do your job.  Guess what?  I win because

21 there's no, there's no stream here.  Or I lose.  I have

22 to do what's right.  Something so simple, and we're to

23 this point where there's a lawyer involved.  And I
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1 understand.  But at the same time this is ‐‐

2             MR. BOLTON:  Yes, ma'am.

3             MS. BLACK:  ‐‐ a little bit more than what I

4 think it should be.

5             MR. BOLTON:  I can answer your question.

6             MS. BLACK:  Okay.

7             MR. BOLTON:  Number one, wetland delineation

8 is $6,000.  It's not required.  I don't have to provide

9 it according to your ordinance.  Number two, the staff

10 has been disingenuous from the beginning of the process.

11 Right?  First, I was told I had to have a farm number to

12 prove I was a farmer.  I provided that.

13             Then Ashley Campbell changed the goal post

14 and said I had to meet the Food Security Act of 1987.

15 By the way, there's no such thing.  They didn't tell me

16 that.  I had to do all the research to find out that

17 they had misprinted the Food Security Act.

18             Then I have been in constant communication

19 with USDA.  They sent an email that I thought was done.

20 Right?  The email is crystal clear.  It says this is

21 cropland that was farmed prior to 1985.  It's right

22 there in black and white.  The staff went back to that

23 individual, had them change and wordsmith the next email
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1 to make it sound like the farm had never been a farm.

2             What they were saying was no one that ever

3 owned that property, took money from the USDA.  That's

4 what they're saying.  If you never take money from the

5 USDA, then you're not in the system.  Okay?  These are

6 small ‐‐ I'm here because of the small farmers.

7             I'm here because my friend, Cody Kichler,

8 who has a small, herd of cattle, right, that's fighting

9 the drought right now, and I don't want him to have to

10 go through this to go out and dig a pond on his land to

11 water his cattle.  Right?  That's why I'm here.

12             I'm not here because I couldn't have done a

13 soil ‐‐ I'm a professional engineer.  I've been

14 practicing in Alabama over 20 years.  Right?  So that's

15 not why I'm here.  I'm here because you have a set of

16 rules.

17             I'm an old army guy.  I love rules, right,

18 because they're for everybody.  It doesn't matter if

19 you're, who you are, if you're an engineer or if you're

20 a chiropractor or you're a farmer, they apply equally.

21             And you're rules have two exceptions to land

22 disturbance and wetlands.  And all I'm asking you to do

23 is uphold your own rule.  If they want to change the
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1 ordinance later, fine, but hold me accountable to the

2 rules that are there.

3             We did not ‐‐ I only cleared about three

4 quarters of an acre.  All right?  I didn't even push any

5 big trees down.  This is stuff that was four inches, six

6 inches, right?  And so we don't even have enough

7 sunlight now to grow grass.  And I stopped.  And it's

8 been a delay.  It's been emails.  It's been back and

9 forth.

10             You don't ‐‐ listen.  You don't want all

11 these farmers coming in here every time they want to

12 plow a field that's been dormant for twenty years.

13             MR. ALLEN:  Mr. Bolton, I think ‐‐

14             MR. KING:  Mr. Chairman, if you'll allow,

15 Ms. Campbell has texted me.  She'd like to respond to

16 some of the statements.

17             MR. ALLEN:  Yes.  Go ahead.

18             MR. BROWN:  And Mr. Koptis may also like to

19 respond, as well.  But if we could start with Ashley.

20 Ashley, do a mic check before you start.

21             MS. CAMPBELL:  Okay.  Can you hear me?

22             MR. ALLEN:  We got you.

23             MS. CAMPBELL:  All right.  Thank you so
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1 much.  I'm sorry I couldn't be there today.  I've had a

2 trip planned for a while for work up in Muscle Shoals,

3 but I would like to point out a couple things.

4             First of all, when I first talked to

5 Mr. Bolton, he informed me at first that he was going to

6 do a farm field for grass for horses.  Then he told me

7 he was going to put a pond in for catfish.  And then he

8 informed me, he may even dig a dirt pit.  And all of

9 this was on the phone verbally.  But those were the

10 different changes.

11             We have never received a site plan or any

12 permit application to know exactly what is going to take

13 place on this property.  The process of the land

14 disturbance permit allows us to make the decision of

15 which ordinances are applicable.

16             When we receive a complaint on any site, we

17 go out, code enforcement, Rob Brown and Vince Reiner,

18 and they investigate the site.  And then if there is a

19 disturbance in an area that is regulated, we send out an

20 NOV.  And that's exactly what happened.  And Mr. Bolton

21 and I have been in communication quite a bit, and the

22 goal posts have never changed.

23             Our exemption states "Agricultural
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1 operations that shall be exempt from this section so

2 long as the Food Security Act provisions of 1987," ‐‐

3 which was an accidental oversight.  I did have NRCS

4 review this for us, but ‐‐ "administered by the USDA are

5 being met."  Not in violation.  He has to meet those

6 requirements.

7             We require the local NRCS to provide us

8 documentation, or he has to get documentation from them

9 to state that he meets the Food Security Act.  Thus far,

10 we have not received anything.

11             Mr. Bolton immediately submitted a farm

12 number.  Farm numbers are not meeting the Food Security

13 Act.  You have to have something from the local agency

14 verifying it.  And as of this day we do not have

15 anything in hand that would allow this exemption to be

16 met.  Therefore, Mr. Bolton needs to apply for a land

17 disturbance permit so we can verify if the wetlands are

18 jurisdictional.

19             He said he was going to fill in the ditch to

20 build the grass fields, but we don't know what he's

21 going to do.  So that's the whole process.  And zoned

22 area, our ordinances were created to help protect the

23 properties, the natural resource, and the adjacent land
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1 owners.

2             10.4.4 is jurisdictional wetlands.  10.4.5

3 is storm water management areas which includes ditches

4 and any grady ponds or any non‐jurisdictional wetlands.

5 The process, he hasn't met the exemption.  Therefore, we

6 need a land disturbance permit submitted to determine

7 which section of the ordinance is applicable.

8             This is the normal process.  We do it

9 throughout the county with every complaint we receive.

10 Rob has done a fabulous job of documenting it.  I would

11 like to mention one thing.  I think the attorney

12 mentioned that there was no development.  Our definition

13 for development basically states that any ‐‐ I'll read

14 it directly from it.

15             "The construction, reconstruction, repair,

16 demolition, conversion, structural alteration,

17 relocation, removal, or enlargement of any building or

18 structure, any extension, utility, construction of

19 streets, any construction of drainage structures, any

20 mine excavation, land fill, or land disturbance or any

21 change in use or alteration of the extension of the use

22 of the land."  So development does include land

23 disturbance.
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1             But another ‐‐ the main point is we have not

2 received anything from the local NRCS office stating

3 that they meet the Food Security Act.  And Joey Koptis

4 is online to answer any questions regarding that.  That

5 is the process to meet the exemption of 10.4.4 or

6 10.4.5.  That has not been met.

7             MR. BOLTON:  So I'd like to just point out,

8 I'd just like to point out on this particular issue, I'd

9 like to point out that Christopher Louis himself said

10 that the letter that she is requesting is not something

11 they issue.  We have an email ‐‐ I have an email and I

12 have an affidavit in that packet that Christopher Louis

13 with USDA issued ‐‐ the documentation that Mr. Speegle

14 gave you.  I'm just telling you.

15             MR. ALLEN:  On what page is the affidavit?

16             MR. BOLTON:  Which exhibit is it?

17             MR. SPEEGLE:  Mr. Bolton's affidavit is

18 Exhibit 1 if that's what you're looking for, but I'm not

19 sure.

20             MR. BOLTON:  But Ms. Campbell's being

21 disingenuous again.  I didn't even ‐‐ listen.  I didn't

22 even know what an FSA number was until she asked me for

23 it.  Okay?

Baldwin County Planning & Zoning Board of Adjustment 1                    November 21, 2023 108



Baldwin County BOA

Mobile, AL 36602 depo@mobilebayreporting.com
110 Dauphin Street Mobile Bay Reporting 251-438-7211

Page 63

1             MR. ALLEN:  Okay.  Well ‐‐

2             MR. BOLTON:  So again, your staff has made

3 me jump through all these hoops.  There's two exceptions

4 to the rules, the two rules that they said I violated.

5 Again, do you want farmers coming here every time they

6 need to clear a piece of land that's been dormant for a

7 year, two years, ten years, twenty years.  This ‐‐ I

8 bought this property because it was properly zoned for

9 what we wanted to do.

10             MR. ALLEN:  Mr. Bolton, let's let Mr. ‐‐

11 let's let Ms. Campbell respond to that, and then I think

12 we need to, kind of, move forward here.

13             MR. BOLTON:  Yes, sir.

14             MR. ALLEN:  And then ‐‐

15             MR. SPEEGLE:  Mr. Allen, I'll make a quick

16 comment.  The USDA ‐‐

17             MR. KING:  Mr. Speegle, please go to the

18 podium, please.

19             MR. SPEEGLE:  Oh I'm sorry.

20             MR. KING:  Yes, sir.  The recording won't be

21 able to pick you up.

22             MR. SPEEGLE:  I'm sorry.  This whole thing

23 about the exemption of the USDA, it's a bit of a red
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1 herring.  You, you can't ‐‐ 10.4.4 requires a

2 jurisdictional wetland.  You don't need to get into the

3 exemption.  You can't enforce 10.4.4 because there are

4 no jurisdictional wetlands.  And you can't enforce

5 10.4.5 because there's no fill of a drainage ditch.

6             The administrative decision, the notice of

7 violation, you have to look at what happened.  That's

8 the time.  It's not what's going to happen six months

9 from now because if Mr. Bolton goes out there and

10 violates the ordinance later, they can give a violation

11 for that.  But you can't issue a violation saying you've

12 disturbed land when you haven't.  And he was out there

13 for four hours.  So I'll ‐‐

14             MR. ALLEN:  Ms. Campbell, did you want to

15 respond to that?

16             MS. CAMPBELL:  I would just like to respond

17 to the fact that he received documentation.  We've had

18 several other complaints come in regarding activities.

19 We were unaware if they were associated with farms or

20 not.  We have received them.  We contacted Joey Koptis

21 and the local agency, and they responded via letter and

22 also conservation management plans which are plans which

23 they create for the farmer.

Baldwin County Planning & Zoning Board of Adjustment 1                    November 21, 2023 110



Baldwin County BOA

Mobile, AL 36602 depo@mobilebayreporting.com
110 Dauphin Street Mobile Bay Reporting 251-438-7211

Page 65

1             So this is not the first one we've had.  If,

2 if the farm is recognized and the local office provides

3 documentation through Mr. Bolton or directly to us, we

4 read it, consider it, and if the exemption is warranted,

5 it does.

6             At this time we do not have documentation

7 from the local NRCS and local USDA office.  And like I

8 said, Joey Koptis is on.  We do not have sufficient data

9 or sufficient documentation to allow that exemption to

10 be considered.

11             Mr. Bolton did inform me he was going to

12 fill the ditch in when we first communicated.  He also

13 said he was going to dig a pond and grow catfish or dig

14 a dirt pit, which we don't regulate dirt pits so that

15 would be a whole new agency.

16             But this process allows us to make the

17 determinations.  The permit application allows us to

18 protect natural resources and protect adjacent

19 properties.  So at the moment we do not have

20 documentation that clearly states that this is exempt

21 from 10.4.4 and 10.4.5.  And we were notified that he

22 was going to fill the ditch in the initial conversation.

23             MR. BOLTON:  That's absolutely false.  I'm
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1 just telling you.

2             MR. ALLEN:  Mr. ‐‐ I'm sorry, Mr. Bolton.  I

3 think that we have Mr. Koptis on the line too that also

4 wanted to make a comment.

5             MR. KING:  Joey, can you hear us?

6             MR. KOPTIS:  Can you hear me?

7             MR. ALLEN:  Yes.  We can hear you now.  Go

8 ahead.

9             MR. KOPTIS:  Yes.  I can hear you.  My

10 signal's a little weak so.  My name is Joey Koptis.

11 I've be been the district conservationist at the NRCS

12 office in Bay Minette since 2007.  Last August, I took a

13 new position with the soil survey office in Loxley.  But

14 I'm still kind of wearing the hat for that office there.

15 They recently hired a new DC to replace me maybe three

16 weeks ago.  Christopher Louis has been in the county,

17 I'd say November's a year.  So he's fairly new, but, you

18 know, he's doing a good job.

19             So just a little bit of, kind of, history on

20 how the Food Security Act stuff works is any row crop or

21 production farmer in the county that is receiving any

22 type of USDA benefits, whether it be money to plant a

23 cover crop or put up crop fencing or put in a shallow
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1 impoundment for wildlife habitat, they have to go

2 through a process of paperwork.

3             So the first thing is is there's no farm

4 number on that property.  The ladies up in the FSA

5 office, they pull that property up on their little map

6 system and assign a farm number to it.  And, of course,

7 Mr. Bolton has that number as 6667.  That number was

8 issued back in August.  I did some extensive research

9 looking through the old hard copy conservation plans and

10 everything, and I couldn't find anything that related to

11 that, to the history of that piece of property.

12             That being said, there is properties in the

13 county that have no records with our office, but if it's

14 typically a row crop operation or cattle farmers that,

15 you know, do that for a living, so to speak, there's

16 some records usually with our office.

17             So if a land owner comes in and signs up for

18 conservation assistance with our programs, there's a

19 series of paperwork that's initiated.  And that, that

20 kind of gets the ball rolling for us to send a soil

21 scientist out to do a wetland determination on that

22 piece of property.

23             Now, our wetland rules are a little bit
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1 different than the, than the Clean Water Act that the

2 Corps of Engineers follow.  Basically, it doesn't have

3 to be a jurisdictional wetland, per se.  If it's got

4 hydric soil indicators and wetland vegetation, then

5 we're going to consider that a wetland for USDA farm

6 bill purposes.

7             So on this piece of property, I think

8 there's some minimal paperwork that's been filled out.

9 This has not been put in the queue yet to initiate that

10 wetland determination from our agency.  And I know, you

11 know, they've ‐‐ there was a private individual that

12 looked at this property.  But we have resource

13 scientists on staff that that is their duties to go out

14 and make these determinations.

15             So as far as, as far as the exemptions are

16 concerned, you know, NRCS is not a regulatory agency.

17 We basically, our producers know what our rules are.  We

18 typically don't have any trouble with violations there

19 because they know what's at stake and what it could cost

20 them, you know, in their operations.  If they have, you

21 know, cotton base or, you know, some other type of

22 subsidies built on that property.  Even crop insurance,

23 for example, the RMA, the Risk Management Agency, pays
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1 about 75 percent of our crop insurance premium for us.

2 So our rules are a little different.

3             So I think what the county has done is tried

4 to look to NRCS and say, Hey, this guy is down here

5 digging this pond out or putting in a new pond or

6 something.  Is he in compliance, you know?  Is he doing,

7 is he following BMPs that NRCS would recommended?  And

8 that kind of thing.

9             So I think that, you know, that's kind of

10 how that's worked in the past.  Because I've had

11 conversations with Mr. Brown and Ashley Campbell, and,

12 you know, we talk pretty regular on this stuff.  So

13 there is, however, some exemptions for certain

14 practices, and I gave three examples in an email a while

15 back.

16             So if ‐‐ just say, for instance, if a

17 producer has a stream or creek or wetland running

18 through their property, they may have an upland pasture

19 on each side.  We do a practice that's called a stream

20 cross, and it's really basic.

21             But we will go in and design a cross for

22 those cattle to get from one side of that that pasture

23 to another.  We do require that they fence any wetlands
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1 out that's determined by the soil scientist, and the

2 cattle are only allowed to cross that that given

3 location there.

4             I would say, probably, the other two that's

5 been popular in the county over the years is livestock

6 watering ponds.  We do design those commiserate with the

7 size of the operation.  That being said, you know, if a

8 producer has five head of cattle, we would not be

9 designing a forty acre pond for that operation.  And

10 that those ponds have to be fenced out, and they have

11 been accessed by the cattle with a fenced off area with

12 a watering ramp is what we call that.  So that's the

13 other one.

14             And the third example I'd say is probably as

15 common is a irrigation reservoir.  And I would say most

16 producers now that's irrigating in the county put in

17 water wells.  There is still some irrigation ponds being

18 used.  But that's three common examples.

19             Our agency sits down once a year with the

20 Fish and Wildlife Service, the Corps of Engineers, and

21 we go over our construction standards for these

22 practices, making sure that we're not, you know,

23 violating any wetlands rules or stepping on the other
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1 regulatory agency's feet.  So we have that field level

2 agreement with our partner agencies for conservation.

3             The Food Security Act wetland rules

4 basically that was passed December 23rd of 1958 were put

5 in place because Congress was realizing on a national

6 level the amount of wetlands that were being, they were

7 being ditched and drained and lost.  And those are very

8 important resources for, you know, for aquifers and

9 stuff; so that's kind of how the Food Security Act was

10 born.  And in a nut shell, basically it prevents a

11 farmer from going in and ditching a wetland.

12             I know you've probably heard the term "grady

13 pond" which is basically an isolated depressional

14 wetland usually occurring in a row crop field that has

15 no outlet.  Those were all allowed to be drained prior

16 1985 when this Food Security Act passed.

17             So we, we do not, you know, we don't run out

18 and police things, but, you know, if there's a producer

19 that there's complaints on, then we have to ‐‐ can you

20 guys still hear me?  Hello?

21             MR. BRAGG:  You're breaking up a little bit.

22 The gentleman is breaking up a little bit.

23             MR. KOPTIS:  I'm sorry about that.  Anyway,
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1 basically, I guess what I'm saying is the Food Security

2 Act rules are a little different ‐‐ let me ‐‐ I'm going

3 to move around a little bit.

4             MR. KING:  Mr. Chairman, maybe we can ask

5 Mr. Koptis to make his concluding statement in case we

6 lose the signal.

7             MR. ALLEN:  Okay.  I know that some board

8 members maybe still have a few questions for Ms.

9 Campbell.  I think Ms. Frost had a question for

10 Ms. Campbell.

11             MS. FROST:  Yes.  Ashley, my question

12 through all of this is am I understanding this clearly

13 that if Mr. Bolton had proof of meeting the requirements

14 of the exemption from, I guess, the local NRCS, that he

15 would be, he could submit that information and we could

16 move forward with having the stop work and, I guess, the

17 violation removed?

18             MS. CAMPBELL:  You're correct.  If proper

19 documentation had been received, yes.  And the ‐‐ like

20 Joey explained, when we requested the documentation, I

21 believe Mr. Bolton went up to the agency, and they

22 issued him a farm service which Mr. Koptis explained is

23 the first part of the process.
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1             And ‐‐ but we still have not received any

2 documentation that fully states that, that he can have

3 the Clean Water Act exemptions for the jurisdictional

4 and the grady areas and the stream without having to

5 contact the Corps of Engineers.

6             So basically all he is ‐‐ applying for Food

7 Security Act provisions and meeting them allows you to

8 have special conditions with the Clean Water Act.  And I

9 think Joey, Joey could definitely describe that program

10 better.  That's why we rely on our local agency to

11 provide us the documentation.  Then we determine if

12 they're exempt.

13             And like I said, in the past I've had

14 several cases where that did apply, that was applicable

15 and Joey was able to submit a letter or a conservation

16 plan and then that, no permits were required at that

17 time.  But at this time we have not received proper

18 documentation to determine if the exemption exists

19 through the NRCS local office.

20             MS. FROST:  Okay.  And the other information

21 that he got from, I guess, he got from the local agency,

22 the farm number or what not.  Are there issues if that

23 property has not been used as such for quite some time?
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1             MS. CAMPBELL:  So I guess it did not have an

2 existing farm number because Mr. ‐‐ I guess, the

3 previous owner did not work with the NRCS agency.  I

4 know Mr. Bolton went up there to get a number and start

5 the process to provide documentation.  But we have not

6 received sufficient documentation to prove the exemption

7 is met.

8             Therefore, we're requesting a zoning land

9 disturbance application be submitted to determine if the

10 buffers are applicable.  That is when we review the

11 wetland assessment.  We determine if we need a full

12 blown wetland delineation.  And it is a little

13 complicated with the Supreme Court case of the waters of

14 United States.

15             Alabama is enlisted in the 27 states that

16 are not going to be following the 2023 definition for

17 waters of the United States.  We're going to be required

18 to follow the 2015; so we are still waiting on direction

19 from the Mobile Corps districts with some of the

20 different updates to the definition.  So that component

21 of it, the jurisdictional component of it, is still not

22 totally decided for Alabama and Baldwin County at this

23 moment.
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1             MS. FROST:  Okay.  Thank you.

2             MR. ALLEN:  Do we have any other questions

3 from any other board members?

4             Okay.  Mr. Speegle and Mr. Bolton, were you

5 done?  I can give you an additional three minutes.

6             Okay.  If that's the case, I'm going to go

7 ahead, I believe I'll reopen up the public hearing.  I'm

8 going to go ahead and open up the public hearing now.

9 And we have a few people that would like to speak.

10             Mr. Chad Yarborough, we ask that you keep

11 your comments to three minutes, sir.

12             CHAD YARBOROUGH:  All right.  Good evening.

13 My name is Chad Yarborough.  I'm the Fairfield Place HOA

14 president.  Google maps shows a ‐‐ I've got numerous

15 complaints and questions from residence ‐‐ but Google

16 maps shows a creek that runs both from north to south

17 that runs behind several of our neighbors' home as well

18 as others in Fairfield.  I know that creek is in

19 existence because it runs behind my house.

20             USGS website on 6/28/2018 has got an article

21 that states that streams and creeks can run above and

22 below ground, and storm water run off is one of the

23 things that we're concerned about.

Baldwin County Planning & Zoning Board of Adjustment 1                    November 21, 2023 121



Baldwin County BOA

Mobile, AL 36602 depo@mobilebayreporting.com
110 Dauphin Street Mobile Bay Reporting 251-438-7211

Page 76

1             Also, as the gentleman stated, we are in a

2 drought.  Rainfall totals this year are lower which

3 could and most likely would be why it's not so spongy

4 and wet down in there, and the reason for potential.

5 But on behalf of Fairfield Place Home Owners

6 Association, we would like to see it not go forward.

7 Thank you.

8             MR. ALLEN:  Is there a Mr. Mike Finley?

9             MIKE FINLEY:  I'm going to try to be a

10 little short.  Can you hear me?  Sorry about that.  Let

11 me put this thing up here a little bit.  I'll try not to

12 be as long as they were.

13             But ‐‐ so a couple of things Mr. Bolton

14 mentioned.  Lot in common.  Okay?  Got kids.  And ‐‐ can

15 you hear me?  Okay.  We have a lot in common, Mr. Bolton

16 and us and the community.  So, you know, kids.  We all

17 got kids.  We all got everything.  This is 57 lots in

18 Song Grove.  We probably got a hundred and ‐‐ I don't

19 know.  I'm estimating ‐‐ a hundred kids under the age of

20 10 to 12 in that neighborhood, three of them being mine.

21             And we play ‐‐ this is our homes.  We've had

22 this land here in Song Grove and bought the property on

23 a piece of paper as dirt.  Okay?  My father‐in‐law owned
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1 six or seven lots in there in the beginning as dirt.

2 We're, we're the original ones and still there.  I know

3 this land very well.

4             So when you talk about storm water run off,

5 these things, all I'm asking and all Song Grove's asking

6 is for what we elected y'all to do ‐‐ I can't talk in

7 this thing y'all.  I need something different ‐‐ is what

8 we elected you to do.  Okay?  And just deny it and let

9 ADEM, FEMA, whoever take it from here.

10             You've done your job.  I'm proud of what

11 you've done.  Okay?  I'm proud of what the agency's done

12 and what we've elected y'all to do.  Okay?  For them to

13 tell you that you have no jurisdiction, then what are

14 you even doing up here?  Okay?  Y'all, y'all are our

15 voice.  Okay?  I'm going to make mine heard, and I'm

16 speaking for a lot of people.  Okay?  So if you need

17 something signed, if you need me to get you whatever you

18 need, I can do it.  All right?

19             But I can tell you this.  The storm water ‐‐

20 I'm too tall for this thing ‐‐ the storm water run off

21 is the problem.  Okay?  And the ‐‐ so my property alone,

22 FEMA has changed the flood zone.  I never had to

23 purchase flood insurance on my property since 2007 until
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1 about three or four years ago.  I'd have to get with

2 Andy Malone to see the exact date that he put it on my

3 policy.  But now I have to purchase flood insurance.

4             And it's partly because of when they

5 extended Boothe Road, you know, some of the engineers

6 that did that, I don't think it was designed properly as

7 it was because that's when it all started.  And if any

8 of you have been down what I'm talking about ‐‐ I know

9 Ms. Black has.  She lives in our area.

10             So, you know, I know this area and this

11 land.  It wasn't farmland.  Look at the timeline.  Okay?

12 Just take a look at the timeline.  Take the pictures.

13 All right?  And I'm just going to reference a few things

14 here that I wrote down.

15             Farm drainage.  Okay?  It's not.  My kids

16 can take you back there and show you where the storm

17 water goes.  Okay?  My 8‐year‐old pulled the snakes out

18 of that ditch and brought them home with it.  Clean

19 Water Act, all this stuff, that's what, that's what its

20 for.  Okay?  So just ‐‐ all we're asking here is ‐‐

21 well, I did want to say some quotes.  I did like ‐‐

22             MR. ALLEN:  Mr. Finley, we're going over ‐‐

23             MIKE FINLEY:  Oh, okay.  I'm sorry.  I'm
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1 sorry.

2             MR. ALLEN:  ‐‐ time here.

3             MIKE FINLEY:  Okay.  Well, they got an hour

4 and twenty minutes.  I thought I'd get a few more

5 minutes.

6             MR. ALLEN:  Well, they were the applicant,

7 so we gave them a little extra time.  But yeah.  We did

8 it ‐‐

9             MIKE FINLEY:  All right.

10             MR. ALLEN:  ‐‐ with them too.

11             MIKE FINLEY:  All we're asking you to do is

12 deny it.  Job's done.  We all go home.  Let ADEM and

13 everybody else figure it out.  Okay?

14             MR. ALLEN:  Yes, sir.  We do thank you.

15 There is just one more person:  Mr. Vincent.  If you

16 would come on up.

17             VINCENT NOLETTO:  I'm going to have to lower

18 it for me.  All right.  I'm Vincent Noletto.  I'm here

19 with my wife Joanie as concerned home owners in Song

20 Grove and also as the president of the Song Grove Home

21 Owners Association.

22             We have, I think, ignored today that this is

23 a storm water conveyance system that runs through our
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1 property.  We got two ditches, and they want to say

2 they're dry.  Well, maybe in a drought in the summertime

3 they're dry, but you ought to drive through there

4 sometimes when we have heavy rain storms.

5             You will see both ditches that flow into our

6 pond filled to the point of overflowing.  You will see

7 the overflow ditch that comes out of our pond onto his

8 property filled to the point of overflowing.  And then

9 it goes down to Fairfield where they've got to deal with

10 the downstream water.

11             One thing that really struck me from Ms.

12 Campbell, and I believe her when she said this, was one

13 of the things he was talking about doing is filling in

14 that ditch.  Well, I'm here to tell you, if that's

15 something he ever does, we're going to have problems in

16 our subdivision because the water's going to back up to

17 us.

18             We've got more than Michael's house that is

19 now in a flood zone because they abut those ditches.

20 These are some things we really have to be concerned

21 about.  These are some things that we think you really

22 need to take into account when you consider all of this.

23             Once again, it was a wonderful presentation.
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1 I think they have shown that they have dotted all their

2 i's and crossed all their t's.  And that all you need to

3 do at this point is make this gentleman go through what

4 he is supposed to go through.  Let him meet all the

5 requirements, and then we'll see what happens from

6 there.  Because what we do not need is for that property

7 to be used for something else then maybe some horses to

8 graze.

9             And what's he going to do?  Leave his horses

10 there with no buildings, no structures to take care of

11 them?  He's just going to have a vacant lot or a lot

12 with a bunch of horses and farmland animals on it?  Is

13 that really going to happen?  I don't know.

14             But in any event, we thank you for your time

15 and hope that you do the right thing and that you make

16 him go through the process that he is supposed to go

17 through.  Thank you.

18             MR. ALLEN:  Did the board members have any

19 additional questions for staff?

20             Okay.  I'm go to go ahead here and close out

21 the public hearing.  And if we don't have any additional

22 questions for staff, we will go ahead and try to move

23 for a motion.  Go ahead.
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1             MR. STEJSKAL:  I make the motion to uphold

2 the staff's recommendation and deny the appeal.

3             MR. ALLEN:  Do I have a second?

4             MS. FROST:  I will second.

5             MR. ALLEN:  Call the roll.

6             MS. SECRETARY:  Mr. Guffy?

7             MR. GUFFY:  Yes.

8             MS. SECRETARY:  Yes to go with staff's

9 recommendation?

10             MR. GUFFY:  Yes.

11             MS. SECRETARY:  Mr. Allen?

12             MR. ALLEN:  No.

13             MS. SECRETARY:  Mr. Bragg?

14             MR. BRAGG:  Yes.

15             MS. SECRETARY:  Ms. Frost?

16             MS. FROST:  Yes.

17             MS. SECRETARY:  Ms. Black?

18             MS. BLACK:  Yes.

19             MS. SECRETARY:  Mr. Stejskal?

20             MR. STEJSKAL:  Yes.

21             MS. SECRETARY:  Mr. Ward?

22             MR. WARD:  Yes.

23             MS. SECRETARY:  Motion passed to go with

Baldwin County Planning & Zoning Board of Adjustment 1                    November 21, 2023 128



Baldwin County BOA

Mobile, AL 36602 depo@mobilebayreporting.com
110 Dauphin Street Mobile Bay Reporting 251-438-7211

Page 83

1 staff's recommendation to deny ‐‐ I'm sorry.

2             MR. ALLEN:  Go ahead.

3             MS. SECRETARY:  I forgot Ms. Hope.

4 Ms. Hope?

5             MS. HOPE:  Yes.

6             MS. SECRETARY:  Yes.  Okay.  Motion passed.

7             MR. ALLEN:  All right.  Do we have any old

8 business?

9             MR. KING:  Mr. Chairman, I think this is

10 appropriate for an old business item, and I'm just going

11 to take this opportunity very briefly here, that anyone

12 watching or any citizens participating in this meeting

13 understand that if you live in a zoned area of Baldwin

14 County, if you're not sure what is required before you

15 do any activities, whether it be building a house,

16 expanding a house, installing an accessory structure, or

17 any land disturbance whatsoever, know that our staff at

18 Baldwin County planning and zoning, there is a, there is

19 a process for clarifying what is required; and that's

20 called a zoning verification.

21             That zoning verification process is

22 available online through citizen serve where, one, you

23 make certain ‐‐ you ask us is it zoned?  How it's zoned?

Baldwin County Planning & Zoning Board of Adjustment 1                    November 21, 2023 129



Baldwin County BOA

Mobile, AL 36602 depo@mobilebayreporting.com
110 Dauphin Street Mobile Bay Reporting 251-438-7211

Page 84

1 What does that mean?  And here's what I want to do, what

2 would be required?  So that is ‐‐ we answer dozens of

3 those inquiries every month.  Sometimes it's

4 overwhelming how many we get.

5             But know before you do anything in a zoned

6 area if you're not sure, there's a means of not only

7 requesting clarification, but getting it in writing.  We

8 have a record of that saved within citizen serve.

9             So, Mr. Chairman, I appreciate the

10 opportunity to bring that up and hope that anyone who

11 hears this will know there is a way to possibly avoid

12 these types of difficulties by getting these questions

13 answered up front.  Thank you, Mr. Chairman.  Thank you,

14 board members for being here today.  And thank you for

15 your patient with staff on a complicated case.

16             MR. ALLEN:  And I guess we don't have any

17 new business, do we?

18             MR. KING:  I don't.  No, sir.

19             MR. ALLEN:  All right.  And with that we are

20 adjourned.

21

22

23
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Baldwin County Planning and Zoning  

Board of Adjustment Number 1 

Regular Meeting Minutes  

Tuesday October 17, 2023 

 

I. Call To Order 

 

The Board of Adjustment Number one met in a regular session on August 15, 2023, at 4:00 p.m., 

in the Baldwin County Central Annex Auditorium.  

 

 II. Roll Call  

 

The meeting was called to order by Jamal Allen, Chair.  Members present included:  James Guffy, 

Norman Bragg, Leslie Stejskal, Tracy Frost, Mary Shannon Hope, Rosellen Coggin. Staff 

members present were Crystal Bates, Planning Technician II, Buford King, Deputy Planning 

Director. 

 

  III.  Approval of Minutes 

 

 

 

  IV.  Consideration of Applications and Request 

 

a.) ZVA23-61 Wynn Property  

 

Mrs. Crystal Bates presented the applicant’s request for variance ZVA23-61 from Section 4.2.5 

as it pertains to minimum front yard setback requirements.  

  
Chairman called the applicant Mr. Jimmy Wynn to the podium to speak on his project he 

explained the reasoning why the incorrect house was built with the incorrect setbacks. Chairman 

asked if anyone else is present that would like to speak.   

 

Board member Norman Bragg made a motion to approve staff’s recommendation to Deny case 

ZVA23-61 and seconded by Leslie Stejskal the motion pass to Deny a 7 to 7 vote.  
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V. Old Business- Approved the BOA 1 Meeting Calendar for 2024. 

 

VI. New Business 

 

VII. Adjournment 

 

The meeting adjourned at 4:37 p.m. 

 

Respectfully Submitted, 

 

Crystal Bates, Planning Technician 

 

I hereby certify that the above minutes are true, correct and approved this ________day of 

________________, 2023. 

 

 

 

___________________________________________________________________________ 

Jamal Allen, Chairman 

 

Baldwin County Planning & Zoning Board of Adjustment 1                    November 21, 2023 155



BALDWIN COUNTY BOARD OF ADJUSTMENT #1 

 REGULAR MEETING

NOVEMBER 21, 2023
BALDWIN COUNTY CENTRAL ANNEX I

ROBERTSDALE, AL
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IN COUNTY, 
ALABAMA 



ZVA23-66 HUDSON PROPERTY  
VARIANCE REQUEST

Parcel#: 05-56-07-38-0-000-019.000

PIN: 45435

Planning District: 26

Zoning: RSF-2, Residential Single Family 

Lot size: 90’ x 235’

Physical Address: 10228 Bayhaven Cir 

Applicant: Matthew Hudson 

Owner: Matthew Hudson 

Lead Staff: Crystal Bates Planning Technician II 
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ZVA23-66 HUDSON PROPERTY 
VARIANCE REQUEST SUMMARY AND RECOMMENDATION Lead Staff: Crystal Bates Planning Technician II

The applicant is requesting a variance from Section 13.1.2 
(b) and (d) of the Baldwin County Zoning Ordinance as it 
pertains to accessory structures being on a lot by itself 
without a primary dwelling. 

The applicant is requesting to allow for an accessory 
structure to remain in place without alterations. If approved 
the variance will allow  an accessory structure on a parcel 
without primary dwelling.

Staff  cannot establish a hardship on the subject property and 
therefore recommends DENIAL unless information to the 
contrary is revealed at the public hearing.
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Site Map                                             Locator Map     

Adjacent Zoning Adjacent Land Use

North RSF-2, Residential Single-Family District Residential 

South RSF-2, Residential Single-Family District Residential 

East RSF-2, Residential Single- Family District Vacant

West RSF-2, Residential Single Family  Residential
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Property Images 
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Subject Property 
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Site Plan

50’
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Action Timeline 
DATE ACTION 

3/30/2023 MEP23-1349-Electrical permit for boat lift in existing boat 
house 

3/31/2023 Building Permit BPC23-147: Building Permit applied for 
pole barn. (application not approved/pending zoning site 
plan approval) 

4/25/2023 Zoning Site Plan ZSP23-641: Zoning Site Plan applied for 
pole barn. (application denied per Section 13.1.2 (b) and 
(d)

5/24/2023 Complaint File Number 23-004622: Pole barn built 
without site plan approval/building permits

10/2/2023 Zoning Variance Application: ZVA23-66 applied for from 
section 13.1.2 (b) and (d)
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POA Letter & Restrictions
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Bay Haven Subdivision Restrictions 

Taken from Plat Recorded in Office of the Judge of Probate, Baldwin County Alabama 

THIS DOCUMENT IS NOT A LEGAL DOCUMENT. IT IS PROVIDED SOLELY TO PROVIDE AN EASILY-

READABLE COPY OF THE RESTRICTIONS OF BAY HAVEN SUBDIVISION. RESTRICTIONS PRINTED ON THE 
To whom it may concern, 

SUBDIVISION PLATS ARE THE APPROPRIATE LEGAL DOCUMENTS. 

To my knowledge, there is no active neighborhood association for the Bay Haven subdivision. There 1. The premises are conveyed and shall be used exclusively for residentia l purposes, except as to 

were some by-laws written at the time of development which I have attached hereto. None of the by-
those lots designated as business or commercial areas on the maps of BAY HAVEN, and no more 

than one single family dwelling house may be erected on each residential lot, nor more than one 
laws are appl icable to my variance request. 

other bu ilding for garage or storage purposes in connection therewith. 
2. Bu ildings shall be neat in appearance, and no building or structure shall be moved, constructed 

or erected on the premises that may be considered det rimental to the development. Wood 

exteriors shall be stained or painted with two coats of pa int or sta in. 

~~ JI) /1/ 20. 2 s 
3. No outside toilets shall be allowed. 

4. No waste shall be allowed to enter the cana ls, and sanitary arrangements must comply with 
I local and state health laws and regulations. 

5. No residence of less than 800 square feet, including porch area, shall be erected or constructed 

on each lot. 
6. There shall be no building, porch or projections extending nearer than fifty (50) feet from the 

front line of any lot or within fifteen (15) from the property line of any abutting property owner. 
7. Property is subject to the right to install and service electrical lines. Telephone lines, gas and 

water mains, over and upon any and all lots, streets, rights-of-way, beaches or recreation areas, 
or the right to license or permit the same to be done. 

8. Property is subject to the right to locate and install drains where necessary and to cause or 

permit drainage of surface water over, and/or through any of the aforesaid lots. 
9. No animal or fowl shall be kept or maintained on said property, but nothing herein shall be 

construed to prevent or prohibit the owner form keeping as a domestic pet, cats, dogs, or birds. 

10. No housetrailers shal l be allowed at any time. 

11. No obstruction shall be allowed to extend more than eight (8) feet from side of canals, includ ing 
boats or barges. 

12. All wells shall be located within fifty (SO) feet of the front line. 
13. No part of any septic tank or drain field shall be allowed closed than 100 {one hundred) feet 

from any well; that is all parts of any septic tank system must be at least 100 feet from the well 
nearest to it. 

14. All driveways shall be equipped with culverts where same cross road-side ditches; all culverts 

shall be at least 18 inches in diameter, and shall be of standard strength road-way type concrete 

culvert pipe, or of standard corrugated metal culvert pipe. 
15. These covenants shall run with the land, and subject to the condition same shall not be altered, 

changed, amended or revoked before January, 1965, same may be thereafter, and from time to 

time, changed, altered, amended or revoked, in whole or in part, whenever the owners of at 

least sixty percent (60%) of the residential lots so agree in writing. 



Zoning Requirements 
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L_ _______________________ __.------------------------,_ 

Section 4.3 RSF-2, Single Family District 

4 .3.1 Generally. This zoning district is provided to afford the opportunity for the choice of 
a moderate density residential environment consisting of single family homes. 

4.3.2 Permitted uses. Except as provided by Section 2.3: Establishment of Zoning in 
Planning Districts, the following uses and structures designed for such uses shall be 
permitted: 

(a) The following general industrial uses: extraction or removal of natural 
resources on or under land . 

(b) The following transportation , communication, and utility uses: water well 
(public or private). 

(c) The following agricultural uses: Silviculture. 

(d) Single family dwellings including manufactured housing and mobile homes. 

(e) Accessory structures and uses. 

(f) The following institutional use: church or similar religious facility. 

4 .3.3 Conditional Use Commission Site Plan Approval. Except as provided by Section 
2.3: Establishment of Zoning in Planning Districts, the following uses and structures 
designed for such uses may be allowed by the site plan approval process: 

(a) Outdoor recreation uses. 

(b) The following institutional uses: day care home; fire station; school (public orpriva 'i·..,.' ---------------------,._ __________ ...,. 
(c) The foll 

(d) The foll 
Section 

4 .3.4 Special excepti 
Planning Districts, the 
as a special exceptio 

4 .3.5 Area and di 
Establishment of Zon 
12.5: Yard Require 
Construction Setbacl< 
and dimensional ordi1 

Maximum Height of Structure 
Maximum Height in Habitable Stories 

inImum Front Y;:ird 
Minimum Kear r ara 

35-Feet 
2½ 

JO-Feet 

.... , 11,num ::,1de Yards , ~ . ~~-
Minimum Lot Area 15,000 Square Feet 
Minimum Lot Width at Building Line 80-Feet 
Minimum Lot Width at Street Line 40-Feet 
Maximum Ground Coverage Ratio .35 

Article 13 Des ign Standards 

Section 13.1 Accessory Uses and Structures 

13.1.1 Generally. Any use may be established as an accessory use to any permitted 
principal use in any district provided that such accessory use: 

(a} Is customarily incidental to and is maintained and operated as a part of the 
principal use. 

(b} Is not hazardous to and does not impair the use or enjoyment of nearby 
property in greater degree than the principal use with which it is associated. 

(c} Does not create levels of noise, odors, vibration and lighting, or degrees of 
traffic congestion, dust or pollutants, in a greater amount than customarily 
created by principal use. 

(d} Is not located in a required yard. 

13.1.2 Rural and Residential districts. In residential districts an accessory use or structure 
will conform to the following requirements: 

I 

(a} An accessory structure may be located in a rear or side yard but shall not 
be closer than 5-feet to any lot line. 

(b) ~~~~~~~: ~f - ,_. ..... .,,,,,,, ·•r1u lll" ,,ae J 
t' IU\,..,ctlCU U'l;"";Lvvr:r:1 1 111 r- :" -·r----• ....,,,n, ..... 11,;:, n - V'VdLCIIIVlll t-,JIVtJCllJ IIIU:::;1 

but not within the required fron ard setback. I 

(c} An accessory structure may not exceed the height limit for the district in 
which it is located and may not occupy more than 30% of the rear yard. 

(d _.,o: -.:,~, .. --., -------- -•· .. ~ture, other than a _Rier and 
uoathouse, may: e ocated on a lot b itself. 



1.) Exceptional narrowness, shallowness or shape of a specific piece of property existing at the time of the enactment of 
these zoning regulations.
Per Revenue Commission records the parcel is approximately 90’ x 235’ and approximately 21’150 square feet located in 
Bay Haven Subdivision Lot 6 Unit 1.  Minium lot size requirements for RSF-2 zoning is 15,000 square feet with a minimum 
lot width at the street line of 40’ and minimum lot width at the building line of 80’. Planning District 26 zoning was 
adopted on September 21, 1993.  The pole barn was constructed after a denial, of a zoning site plan. Therefore, staff does 
not perceive the subject parcel to be exceptionally narrow, shallow, or otherwise configured to create a hardship on the 
land that would require a variance, and the variance request is due to a self-created hardship. 

Minimum lot size: 15,000sf  Actual lot size: 21, 150sf  Minimum Lot width: 80’ Actual Lot Width: 90.40’  Hardship: NONE
 
2.) Exceptional topographic conditions or other extraordinary situations or conditions of a specific piece of property. 
The subject property doesn’t contain jurisdictional wetlands on the property or any other exceptional topographic 
conditions. Therefore, this criteria is not a factor for consideration.

Staff Analysis and Findings
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3.) The granting of the application is necessary for the preservation of a property right and not merely to serve as a 
convenience to the applicant or based solely upon economic loss.
The subject property is zoned RSF-2, Residential Single-Family District, which allows for single-family dwellings and related 
accessory uses. As mentioned previously, a zoning site plan approval for  the accessory structure was applied for and 
denied due to not having a primary dwelling on the property. Construction of the pole barn continued without proper 
permitting. As a result, staff does not perceive that the subject property establishes conditions which require a variance, 
and the request appears to be for the convenience of the applicant rather than preservation of a property right. 

Staff Analysis and Findings
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4.) The granting of this application will not impair an adequate supply of light and air to 
adjacent property or unreasonably increase the congestion in public streets, or increase 
the danger of fire, or imperil the public safety, or unreasonably diminish or impair 
established property values within the surrounding areas, or in any other respect impair 
the health, safety, comfort, morals, or general welfare of the inhabitants of Baldwin 
County.
Staff anticipates no major impacts, therefore staff does not believe the granting of this 
application will impair an adequate supply of light and air to adjacent property or 
unreasonably increase the congestion in public streets, or increase the danger of fire, or 
imperil the public safety, or in any other respect impair the health, safety, comfort, morals, 
or general welfare of the inhabitants of Baldwin County. However, staff is unable to 
determine if approved, the requested variance will unreasonably diminish or impair 
established property values within the surrounding areas because it is not feasible to gather 
sufficient data to make that determination for presentation at the public hearing. 

Staff Analysis and Findings
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5.)Other matters which may be appropriate. 

Staff Analysis and Findings
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ZVA23-66 Hudson Property 

The applicant is requesting a variance from Section 13.1.2 (b) and (d) of the Baldwin 
County Zoning Ordinance to allow for accessory structure without a primary dwelling.

The applicant is requesting a variance to allow for an accessory structure to remain in 
place without alterations. If approved the variance will allow an accessory structure on 
a parcel without primary a dwelling.

Staff  cannot establish a hardship on the subject property and therefore recommends 
DENIAL unless information to the contrary is revealed at the public hearing.
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VARIANCE REQUEST SUMMARY AND RECOMMENDATION 
Lead Staff: Crystal Bates Planning Technician II 



GENERAL NOTES {By-laws}

Any party aggrieved by a final judgment or decision of the Board of Adjustment may within fifteen (15) days 
thereafter, appeal the final judgment to the Circuit Court of Baldwin County, Alabama, by filing with the 
Circuit Court and the Board of Adjustment a written notice of appeal specifying the judgment or decision 
from which the appeal is taken. In case of such appeal, the Board of Adjustment shall cause a transcript of 
the proceedings and the action to be certified to the Court where the appeal is taken. 

Whenever the Board imposes conditions with respect to a project or variance, such conditions must be 
stated in the Board Order and in the permit(s) issued, pursuant thereto by the Administrative Officer. Such 
permits shall remain valid only as long as conditions upon which it is granted, and the conditions imposed by 

the Zoning Ordinance are adhered to.

ZVA23-66 Hudson Property 
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VARIANCE REQUEST SUMMARY AND RECOMMENDATION 
Lead Staff: Crystal Bates Planning Technician 11 



ZVA23-66 Hudson Property 

If it the pleasure of the Board of Adjustment to Approve variance case ZVA23-66, staff memorializes within the 
meeting minutes the following information:

1. If approved, the variance is limited to the specific site plan within this staff report. 

2. If approved, the applicant will be required to apply for a zoning site plan for a single-family dwelling within a 
sufficient time frame to bring the property in compliance. 

3.    This variance relieves subject property of no other requirements of the Baldwin County Zoning Ordinance,   
Baldwin County Subdivision Regulations, Baldwin Country Building Department (building Permit), Baldwin County 
Highway Department (driveway or turnout permit), or requirements of other agencies.
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VARIANCE REQUEST SUMMARY AND RECOMMENDATION 
Lead Staff: Crystal Bates Planning Technician II 



BALDWIN COUNTY BOARD OF ADJUSTMENT #1 

 NEXT REGULAR MEETING

DECEMBER 19, 2023 @ 4:00PM
BALDWIN COUNTY CENTRAL ANNEX

ROBERTSDALE, AL
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IN COUNTY, 
ALABAMA 



BALDWIN COUNTY BOARD OF ADJUSTMENT #1

 REGULAR MEETING

NOVEMBER 21ST, 2023
BALDWIN COUNTY CENTRAL ANNEX

ROBERTSDALE, AL
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IN COUNTY, 
ALABAMA 



ZVA23-68 NEMER PROPERTY
VARIANCE REQUEST Lead Staff: Calla McKenzie, Planning Technician

• Planning District: 12

• Zoned: RSF-1, Residential Single Family

• Location: Lot 10 Oakleigh Estates

• PID:  05-42-08-34-0-000-004.012

• PPIN:  75031

• Acreage: 1.49 +/-

• Physical Address: 23811 Grant Dr

• Applicant: Mike Nelson - Nelson Pools Inc. 

• Owner: Gregory and Alice Nemer

Subject Site
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ZVA23-68 NEMER PROPERTY
VARIANCE REQUEST SUMMARY AND RECOMMENDATION Lead Staff: Calla McKenzie, Planning Technician

The applicant is requesting a variance from 
Section 13.1.2 (b) of the Baldwin County 
Zoning Ordinance to allow an accessory 
structure in the front yard.

Staff recommends ZVA23-68 be DENIED 
unless information to the contrary is revealed 
at the public hearing. 

Subject Site
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Locator Map Site Map

Adjacent Zoning Adjacent Land Use

North RSF-1, Residential Single Family Residential

South RSF-1, Residential Single Family Residential 

East RSF-1, Residential Single Family Vacant

West RSF-1, Residential Single Family Residential

Subject SiteSubject Site
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Subject Property
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Subject Property
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Property to the 
East
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Adjoining Property 
to The North
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Adjoining Property 
to the South
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Plat

Subject Site
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Site Plan 
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Enlarged Site Plan 

Proposed Pool 
29’ x 14.33’

Proposed Concrete Decking
2’ wide on sides and rear 

6’ wide on front
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Enlarged Site Plan 

Pool and Home are 
approximately 158’ from 
the front property line

Concrete decking extends 
6’ in front of the home 
meaning that it is in the 
front yard
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Zoning Requirements​
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1.3.1.2 Rural .and R,esidential districts. lln residential districts an accessory use or structure 
will conform to the following re,quirem,ents: 

(a) An acoessory sttuctur,e may be locat,ed in a rear or side yard but shall not 
be closer than 5~faet to any lot line .. 

(b) IE xieept in rLJrall d istticts r a CC ~ r . rLJ7 u ..,._,..,,,.,,," .. _,,. e 
T n ye. r · except that on watenfront lots accessory stlructLJres may 
be locat,ed between the pri ncipa I building and the waterfront property Ii ne 
but not within the r,equired front yard setback. 

Yard~ fr:ont. An open, unoccupied space on the sam1e lot wiith the pri nc i pa I build" ng . 
, t ~ t t o c. nd a · ....,-.,- ,.,y....... · 

u ... 1,..r~u -.r d . . . .. · .. The ,depth of the front yard shall 
be m1easrur,ed between the front lines of the building and the right.~of.~way line. On ,corner 
lots the front yard shall be conside1rad as palial l,el to the street u pan which the lot has its 



Staff Analysis and Findings
1.) Exceptional narrowness, shallowness or shape of a specific piece of property existing at the time of the enactment 
of these zoning regulations.

Zoning in Planning District 12 came into effect on November 7, 2006. Per Revenue Commission records the property is 
approximately 225’ x 290’.  The minimum lot size requirements for RSF-1 zoning is 30,000 square feet with a minimum 
lot width at the street line of 50’ and minimum lot width at the building line of 100’. The subject property meets these 
minimum requirements. Therefore, staff does not perceive any exceptional narrowness, shallowness, or shape of the 
subject property that would require a variance. 

Minimum lot size: 30,000 sf  Actual lot size: 65,250 sf  Minimum Lot width: 50’ Actual Lot Width: 225’ Hardship: NONE

2.) Exceptional topographic conditions or other extraordinary situations or conditions of a specific piece of property.

On the northwest side of the property (behind the house) staff did notice that the property slopes downward. 
Additionally, had the applicant proposed to place the pool in this area, we would have required them to provide a 
wetland assessment. However, in the current proposed location there are no conditions that would prevent them from 
being able to stay within the required side or rear yard. So, staff does not perceive that the subject property establishes 
exceptional topographic conditions or other extraordinary situations, or conditions contained on the subject property 
which may qualify for a variance. 
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Staff Analysis and Findings
3.) The granting of the application is necessary for the preservation of a property right and not merely to serve as 
a convenience to the applicant or based solely upon economic loss.

The subject property is zoned RSF-1, Residential Single-Family District which allows for residential and accessory uses. 
The request is to allow for the construction of a pool in the front yard. Staff does not perceive that the granting of the 
application is necessary for the preservation of a property right and not merely to serve as a convenience to the 
applicant or based solely upon economic loss.

4.) The granting of this application will not impair an adequate supply of light and air to adjacent property 
or unreasonably increase the congestion in public streets, or increase the danger of fire, or imperil the public safety, 
or unreasonably diminish or impair established property values within the surrounding areas, or in any other 
respect impair the health, safety, comfort, morals, or general welfare of the inhabitants of Baldwin County.

Staff does not believe the granting of this application, in general, will impair an adequate supply of light and air to 
adjacent property or unreasonably increase the congestion in public streets, or increase the danger of fire, or imperil 
the public safety, or unreasonably diminish or impair established property values within the surrounding areas or in 
any other respect impair the health, safety, comfort, morals, or general welfare of the inhabitants of Baldwin County. 
However, staff cannot specifically assure and makes no warranty or guarantee that if granted the resultant variance 
will or will not diminish or impair established property values within the surrounding areas, or in any other respect 
impair the health, safety, comfort, morals, or general welfare of the inhabitants of Baldwin County because the effect 
of the variance cannot be quantified at the time of consideration.  Baldwin County Planning & Zoning Board of Adjustment 1                     November 21, 2023 193



Staff Analysis and Findings
5.) Other matters which may be appropriate.

• The applicant has submitted a written document stating there is no active homeowner association for the 
subject property.

• No documentation in favor of or opposition to this variance request has been received at the time this staff report 
was written.
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Th r · not n act' ve HOA or POA for the property located at 
2381 Grant Dr., Loxley, Al. 36551. 

Owner: Greg Nemer 
Date /0 - ,5 - J..3 

Owner: Alice Nemer 
Date ID /5"""/:J-3 

I • 



ZVA23-68 NELSON PROPERTY
VARIANCE REQUEST SUMMARY AND RECOMMENDATION Lead Staff: Calla McKenzie, Planning Technician

The applicant is requesting a variance from Section 13.1.2 (b) as it pertains to the 
location of an accessory structure. 

Staff cannot establish a hardship on the subject property and therefore 
recommends ZVA23-68 be DENIED unless information to the contrary is revealed 
at the public hearing. 
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ZVA23-68 NEMER PROPERTY
VARIANCE REQUEST SUMMARY AND RECOMMENDATION Lead Staff: Calla McKenzie, Planning Technician

GENERAL NOTES {By-laws}

Any party aggrieved by a final judgment or decision of the Board of Adjustment 
may within fifteen (15) days thereafter, appeal the final judgment to the Circuit 
Court of Baldwin County, Alabama, by filing with the Circuit Court and the Board 
of Adjustment a written notice of appeal specifying the judgment or decision 
from which the appeal is taken. In case of such appeal, the Board of Adjustment 
shall cause a transcript of the proceedings and the action to be certified to the 
Court where the appeal is taken. 

Whenever the Board imposes conditions with respect to a project or variance, 
such conditions must be stated in the Board Order and in the permit(s) issued, 
pursuant thereto by the Administrative Officer. Such permits shall remain valid 
only as long as conditions upon which it is granted, and the conditions imposed 
by the Zoning Ordinance are adhered to.

Subject Site

Baldwin County Planning & Zoning Board of Adjustment 1                     November 21, 2023 196



BALDWIN COUNTY BOARD OF ADJUSTMENT #1

 NEXT REGULAR MEETING

DECEMBER 19TH, 2023 @ 4:00PM
BALDWIN COUNTY CENTRAL ANNEX

ROBERTSDALE, AL
Baldwin County Planning & Zoning Board of Adjustment 1                     November 21, 2023 197

IN COUNTY, 
ALABAMA 



BALDWIN COUNTY BOARD OF ADJUSTMENT #1

 REGULAR MEETING

NOVEMBER 21ST, 2023
BALDWIN COUNTY CENTRAL ANNEX

ROBERTSDALE, AL
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ZVA23-76 ANKERSON PROPERTY
VARIANCE REQUEST Lead Staff: Calla McKenzie, Planning Technician

• Planning District: 26

• Zoned: RSF-1, Residential Single-Family District

• Location: Lot 603 of Eastern Shore Parkway No. 2 

• PID: 05-56-09-29-0-000-013.000

• PPIN: 61221

• Acreage: +/- 0.93

• Physical Address: 12550 County Road 1 

• Applicant: Ronnie Ankerson 

• Owner: Ronnie Ankerson 

Subject Site

Baldwin County Planning & Zoning Board of Adjustment 1                     November 21, 2023 199



ZVA23-76 ANKERSON PROPERTY
VARIANCE REQUEST SUMMARY AND RECOMMENDATION Lead Staff: Calla McKenzie, Planning Technician

The applicant is requesting a variance from 
Section 2.3.26.3 (g) and 10.4.4 of the Baldwin 
County Zoning Ordinance to allow for the 
property to be filled to build a single-family 
dwelling.

Staff perceives the wetlands do establish a 
hardship on the subject property and therefore 
recommends ZVA23-76 be APPROVED unless 
information to the contrary is revealed at the 
public hearing. 

Subject Site

Baldwin County Planning & Zoning Board of Adjustment 1                     November 21, 2023 200

W IE 
1 



Locator Map Site Map

Adjacent Zoning Adjacent Land Use

North RA, Rural Agricultural Vacant

South RSF-2, Residential Single Family Vacant and Residential

East RSF-1, Residential Single Family Vacant 

West RSF-1, Residential Single Family Residential

Subject SiteSubject Site
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Subject Property
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Subject Property
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Property to the 
South
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Adjoining Property 
to The West
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Adjoining Property 
to the East 
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Survey Plat

Subject Site
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Site Plan 

75’ Highway Construction 
Setback from centerline of 

ROW
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Site Plan 

Uplands not within 
Wetland Buffer Wetlands Delineated by 

Wetland Sciences Inc. 

30’ Non-Disturbed 
Wetland Buffer

75’ Highway Construction 
Setback from centerline of 

ROW
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Enlarged Site Plan 

75’ Highway Construction 
Setback from centerline of 

ROW
Baldwin County Planning & Zoning Board of Adjustment 1                     November 21, 2023 210

45'-6" 

--I-

) 
y 

61'-6" 

0 
I 

~ 

0 
0 
~ 

0 ... 
__ _ ,,----

~ 
(j) 
Q_ 

~ 

,0 
:·o 

/ 

u 
0 
,-+ 

33' 11" - 4 

WEST PA 

' ,} 

TB M 

/ 

_,-, ........ , ., .,.- ·v ·-.... .. ~ · ... _ ... ...._ .- . ._.- .... - ,.- ._, - •._.• . ._. .-....., . "\ 
I , 
( Mote: <: 
,> Thci Re:-5 ,jer ~ci ho::& oeen mo--.~d 4' tc the North : 

"'-;- ( to cc.:-np ly\v irh the Sta te Hif: h•.•JSf Se:back of 7G 1 {. 

C,O _-:r from TI"' F! r:P.r t-Ar1 ne c:1 the ~":'J•/v' ~ 

C"') °) 

,,. ,,.' 
// . 

_, ... -.... ....... ·" __ , ,_ .,,, _ ,-.,. __ ,...,._ .. .... _ .... _ .-,. _,. .. _,-.,._ ...... ·"· .., ... .,..._ _ _ ,, __ ,. 

45'-1j" 

GARAGE 
CONCRETE 

•. 9'-0" 
· JII Elevation 

__ r,:_ __ _L __ ~--i'-, 
L--1 E 

I 
I 

40' 

s 27 ° 15' 05" w 398. 

Total Lot Area: 40,000 square feet 
Allowed Coverage= 10% or 4,000 square feet 
Residence Area: 1,878 square feet including Concrete Apron & Stairs 
Driveway: 1,011 square feet 
West Parking Area: 1,417 square feet 

Total Lot Coverage: 4,306 square feet 
Total Lot Coverage in Wetlands: 2,37 square ee 

BSL 

( 

_\ 

0 

1 o' 
N 27° 12' 45" E 399 

N 27° 30' E 400' 



Wetland Delineation
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M ay 4, 2023 

Ronnie Ankers on 

12549 Cou nty Road 1 
Fairhope, AL 36532 

S G ~ "Pi1'1CJ6S 
IN C O R POR A TED 

Re: Wetland Jurisdictional Assessment 
12550 County Road 1, Fairhope, Baldwin County, Al 
WSI Reference #2023-321 

Dea r Mr. Ankersen, 

As requested, Wetl and Sciences, Inc. has complet ed a fi eld wetl and assessment of th e above-mentioned property 
loca ted at 12550 County Road 1 in Secti on 29, Township 7 South, Range 2 East in Baldwin County, Alabama. Th e 
Baldwin County Property Appraise r identifi es th e subject property by the follow ing property identifi ca ti on 
num ber: 61 221. Thi s assessme nt included an analysis of pl ant communities, soil s, and indirect hydrologic 
indicators. During this det erminati on, Wetland Sciences, id entifi ed a wetl and complex subj ect to th e regulatory 

jurisdiction of th e US Army Corps of Engineers (Corps), th e Alabama Department of En viron mental Management 
(ADE M) and Baldwin County within th e subject property (See attached w etland sketch - Exhibit A). Th e follow ing 
is a summary of our findin gs . 

Th e purpose of performing th e wetlan d assessment was to assess if wetland s or Waters of the United States 
(WOTU S) are present and, if so, to id entify the boundaries. Th e wetlan d delineati on was perform ed in acco rdance 
with th e 1987 Corps of Enginee rs Wetlan ds Delineation Manual, the 2012 Regional Suppl ement to th e Corps of 
Engineers Wetland Delineati on Manual: Atlantic & Gulf Coast Suppl ement (2010). 

During inspection of th e property I used technical criteria, fi eld indica tors, historic aerial photograph s, and oth er 
sources of in fo rmati on to assess th e site. Wetlands generally have three essenti al characteristics: hydrophytic 
vegetation, hydric so ils, and wetl and hydrology. The t echniqu es fo r eva luating th e plant community, soils, and 
hydrology are described in th e foll owing secti ons. 

Hydr ic So ils Assessment 

Several so il t est holes were eva luat ed to identify fi eld indicati ons of hydric soils. WS I utilized th e hydric so il 
definiti on provided by the Na tional Technical Committee for Hydric Soi ls and criteri a to determin e wheth er soils 
w ithin th e site are considered hyd ric. It was det ermin ed during th e desktop review th at th e property contains 
hyd ri c soil s. A specifi c area is not necessaril y considered to have hydri c soil s because it is dominated by soils on a 
hyd ri c soil s li st. Hyd ri c soils must be identifi ed by verifying th e presence of one of more of th e hydri c soil 
indi cators. During our fi eld inspection, WSI verifi ed th e presence of hyd ri c soil s w ithin fo rested wetland compl ex 
w ithin th e subj ect property. 

Wetland Hydro logy Assessment 

Visual indicators of w etland hydro logy were eva luated. Exampl es of primary wetland hydro logy indica tors incl ude, 
but are not limited to, surface water, high water table, soil saturation, water marks, se diment deposits, drift 
deposits, iro n deposits, inundation visible on aeria l imagery, sparse ly vegetated con cave surfa ce, and water­
stain ed leaves. If at least one primary or two secondary indicators are obse rved, the w etland location was 
considered to support wetl and hydrology. Several indica tors we re noted including surface wa ter, water-stained 
leaves, and aquatic fauna. 

3308 Gulf Beach Highway Pensacola, Florda 32507 850.453.4700 craig@wetlandsciences.com 

SUBJECT PROPERTY 
.,_ ___ _. 0.93± AC (GIS CALCULATED) 

CORPS/ ADEM/COL.NTY WETLANDS 
IDENTIFIED BY WSI 
0.85± AC 

UPLAND; 
0.08± AC 

N O1E: ~ IS JiPTA SURVEY. ALL DA'-1! 
SUPPLIEO AS IS, W/11-IOUT WARRANTY. T/IIS 
BEEN PREPARED FOR LEGAL, ENGINEERING. Y 
USERS OF THIS INFORMATTON Sl<JlflJ. REVIEW OR co;//IJJI.T 11/E 
PRIHARY DA TA SOURCES TO ASC$fJiJN 11-IE USAll(/)1¥ JJ,IE 
iNFOf#IA110II. 



USACE Wetland Fill Permit
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DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF E.NGINEERS, r.lOBIL E DISTRICT 

P.O. BOX22H 
M:O BILE, AL J6621H0DI 

September 6, 2023 

Special Projects Branch 
Regulatory Division 

SUBJECT: Deparlment of the Army Alabama Regional General Permit , File Number 
SAM-2023"004,52-STB, Ronnie Ankersen , East Mobile Bay Area 

Ronnie J. An kersen 
Email : rjankersen@gmail .com 
12549 County Road 1 
Faimope, Alabama 36532 

Dear Mr. Ankersen, 

Reference is made lo your request for a Department of the Army permit to 
construction of two residential structures with access/driveway fi ll whicll will impact 
0.086 acres of wetlands near Mobile Bay East. The project has been assigned fi le 
number SAM-2023-00452-STB whicll should be referred to in all future correspondence 
with th is office concern ing this project. The project is located at 12550 County Road 1, 
in Section 29, Township 7 South, Range 2 East; at Latitude 30.407569° North, 
Long itude -87.899982° West; in Fairhope, Baldwin County, Al.abama. 

Deparlment of the Army permi t authorization is necessary because your project 
involves work in waters of the United States under our regulatory jurisd iction. The 
project activities include the following: 

a. Construction of two residentia l structures, parking, and access drives resulting in 
the fill of 3,750 square feet (0.086 acre) of Wet Pine Flatwood (bottomland 
hardwood) wetlands. 

Wetland impacts will be minimalized by ut ilizing the uplands of the subject parcel 
closest to County Road 1, and construction activities will incorporate containment 
borders to prevent sediments from migrating into adjacent wetlands. No additional 
wetland fill for yard or landscaping is authorized with in this verification . The applicant 
will miti gate the permanent loss of weUands by purchasing compensatory mitigation 
credits from a mitigation bank servicing the project area. 

Based upon the information and plans you provided, we hereby verify the work 
described above, wh ich would be performed in aroordance with the attaclled drawings, 
is authorized by Nationwide Permit (NWP)-1 B, MinorDlscharges, in accordance with the 
2021 NWP Program. The NWP(s) and associated cond itions are attaclled for your 
review and comp liance. 

A permit to perform work authorized by statutes and regulations of the Department of the Army at 

Baldwin County Parcel Number 05-56-'09-29-0-000-013.000 (PIN 061221) 

has been issued to Ronnie J . Ankersen on September 6, 2023 

Addressof Pennittee: 12549 County Road 1, Fairhope, Alabama 36532 

PERMIT NUIIIBER 

I SAM-2023-00452-STB I 
ENG f CliWI 4lJ6 JI.II 81 (33 CFR J2D-3JO) EDITICXIJ ct" JU. ?D MAY Bl: USED 

Speci1al Projects Brandh 
Mobile District, Regulatory Division 

For ffle District Commander 

Pl"llp<lnent CECW-0 



Zoning Requirements​
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Section 4.2 RSF-1 , Single Family District 

4.2.5 Area and dimensional ordinances. Except as provided by Section Z.3: 
Establishment of Zoning in Planning Districts, Section 12.4.: Height Modifications, Section 
12..5: Yard Requirements, Section 12.6: Coastal Areas, Section 12.8.: Highway 
Construction Setbacks, Section 18.4 Variances, and Article 20.: Nonconformities, the area 
and dimensional ordi11a11ces set forth below shall be observ,ed. 

Maximum Hlei,ght of Structure 35, Feet 
Maximum Hlei,ght in Hlabitable Stori,es 2 ½ 
Minimum Front Yard 30-Feet 
Minimum R,ear Yard 30-Feet 
Minimum SidH Yards 10-Feet 
Minimum Lot .Area 3,0,000 Squar,e Feet 
Minimum Lot Width at Building Line 1 OO~Feet 
Minimum Lot Width at Stmet lline 50-Feet 
Maximum Ground Cov,erage Ratio .35, 

2. 3 .26.3 Local Provisions for Planning District 2i6, 

(g) A variance shall not be- r,equired fo1i- a 25,%..:yarrl setback encroachm,ent that 
results in a 2.5%. or gr,eater r,educt1ion in jurisdictional wetland fill. 



Zoning Requirements​

None of the exemptions 
listed in 10.4.7 apply for 
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10,.4.4 Permit require.ments,. The 11on~dist11rbedl setback for developm1ent ·firom a 
jurisdic.fonal wetland and/or stream m11st be a minimum of 30 feet unless exempted by· 
Section 10.4.7 below. The str,eam setback shalll be· ~rom the top ofi ba11k. on both sides ofi 
the wat,erway. When a streaIm is located within a ,g1ullly, the top, of ba11k shall be the top of 
the bank o fi the gully. 

10.4. 7 Exemptions. 

(a) Lots of record that acquire all federal and state permits and that meet one 
m mme of the folllowing conditions shall be exempt from the pmhibit iion of 
filling wetlands to create a buildable area and the corresponding setback 
requirements and a Variance from the Baldwin County Board of 
Adjustments shall not be required: 

1. Up to 1/1 Olh of an acre on lots that are 100% wetland 

2. The minimum wetland fill required or minimum wetland! setback 
encroachment for access (including an internal mad) to a lot when no 
other access to a pubHc roadl m easement is available, or 

3. Fill necessary to create a maximum of 1/1O-of-an-acre of buildable 
uplands on residentia l lots where insufficient uplandls are available. If 
uplands already exist on the lot, those exi1sting uplands shall be applied 
toward the 1110th acre maximum. 

If ju risdictional wetlands and/or streams will be fi lled or altered, then the applicant shall 
submit a U.S. or s o ngirreer 2+ etlan ermit and unless exempted under 
Section 10.4.7, a aldw1n Count wetland and/or stre_Y.LLL_,,,,_,.back varianc approval by 
the Board of Adjustment prior to Site Plan approval. 



Staff Analysis and Findings
1.) Exceptional narrowness, shallowness or shape of a specific piece of property existing at the time of the enactment 
of these zoning regulations.

Zoning in Planning District 26 came into effect on September 21, 1993. Per Revenue Commission records the property is 
approximately 100’ x 400’. The required minimum lot size for RSF-1 is 30,000 square feet with a 100’ minimum lot width 
at the building line, and a 50’ minimum lot width at the street line. Staff does not perceive any exceptional narrowness, 
shallowness, or shape of the subject property that would require a variance. However, staff believes that this criteria is 
not a factor to the requested variance. 

Minimum lot size: 30,000 sf  Actual lot size: 40,000 sf  Minimum Lot width: 50’ Actual Lot Width: 100’ Hardship: NONE

2.) Exceptional topographic conditions or other extraordinary situations or conditions of a specific piece of property.

Staff perceives the +/- 0.85 acres of wetlands located on the subject property to be an exceptional topographic 
condition or other extraordinary situation, or condition contained on the subject property which may qualify for a 
variance due to a hardship created by the land. 
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Staff Analysis and Findings
3.) The granting of the application is necessary for the preservation of a property right and not merely to serve as 
a convenience to the applicant or based solely upon economic loss.

The subject property is zoned RSF-1, Residential Single-Family District which allows for residential and accessory uses. 
The request is to fill in a portion of the wetlands on the property to build a single-family dwelling. There is only +/- 0.08 
acres of upland area on the property where they could build, and this area is made even smaller by the 30’ non-disturbed 
wetland buffer required by the Baldwin County Zoning Ordinance. Therefore, staff perceives the granting of the application 
may be a necessity for preservation of a property right due to the wetlands on the subject property. 

4.) The granting of this application will not impair an adequate supply of light and air to adjacent property 
or unreasonably increase the congestion in public streets, or increase the danger of fire, or imperil the public safety, 
or unreasonably diminish or impair established property values within the surrounding areas, or in any other 
respect impair the health, safety, comfort, morals, or general welfare of the inhabitants of Baldwin County.

Staff does not believe the granting of this application, in general, will impair an adequate supply of light and air to 
adjacent property or unreasonably increase the congestion in public streets, or increase the danger of fire, or imperil the 
public safety, or unreasonably diminish or impair established property values within the surrounding areas or in any other 
respect impair the health, safety, comfort, morals, or general welfare of the inhabitants of Baldwin County. However, staff 
cannot specifically assure and makes no warranty or guarantee that if granted the resultant variance will or will not diminish 
or impair established property values within the surrounding areas, or in any other respect impair the health, safety, 
comfort, morals, or general welfare of the inhabitants of Baldwin County because the effect of the variance cannot be 
quantified at the time of consideration.  
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Staff Analysis and Findings
5.) Other matters which may be appropriate.

• A wetland delineation has been provided by Wetland Sciences, Inc showing that approximately 0.85 acres of wetlands on the 
subject property. 

• CR 1 is a major collector and requires a 75’ setback from the centerline of the Right of Way.

• US Army Corps of Engineers (USACE) issued a permit for the applicant to fill in a portion of the wetlands. 

• The applicant has submitted a written document stating there is no active homeowner association for the subject property.

• No documentation in favor of or opposition of this variance request has been received at the time this staff report 
was written.
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To whom rt may co111c:e~n: 

,, RQn111ie J. Anlcen.en, property ownl'.!r at 12549 1md 12550 County ~ad 1, Falmope, Al, $Ute that then! 

Js 1110 active assoc:latfo:n 'rel'ate<I to my PJIOl!'f!rtil'.!S, 

1111.ive been a reslde11t and property owt1er on Co1.1ty F\oad 1 for 32 years and h.r,ie never lncuned an.y 
a~siociat1on fees o:r a~oolation 11'.!'gal con sponi:kmce relatl'.!d to m,y prope &, 

I bel I eve that the above statements are true .and c1i:curate to the best of mv knowledge, 

Slncerely, 

S18J1 aw ise: 

RonnieJ, ,A;n'kersen 

12550 coun.ty Road l 

Fiirboi:11~, Al 36532 



ZVA23-76 ANKERSON PROPERTY
VARIANCE REQUEST SUMMARY AND RECOMMENDATION Lead Staff: Calla McKenzie, Planning Technician

The applicant is requesting a variance from Section 2.3.26.3 (g) and 10.4.4 of the Baldwin 
County Zoning Ordinance to allow for the property to be filled to build a single-family 
dwelling.

Staff perceives the wetlands do establish a hardship on the subject property and therefore 
recommends ZVA23-76 be APPROVED with the following conditions unless information to 
the contrary is revealed at the public hearing. 

1. If approved, the variance is limited to the wetland setback encroachment as shown on the provided 
site plan.​

2. If approved, the wetland fill is limited to the amount as shown on the provided site plan (2,376 sf). 
3. This variance relieves subject property of no other requirements of the Baldwin County Zoning 

Ordinance (zoning site plan), Baldwin County Subdivision Regulations, Baldwin County 
Building Department (building permit), Baldwin County Highway Department (driveway or 
turnout permit), or requirements of other agencies.
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ZVA23-76 ANKERSON PROPERTY
VARIANCE REQUEST SUMMARY AND RECOMMENDATION Lead Staff: Calla McKenzie, Planning Technician

GENERAL NOTES {By-laws}

Any party aggrieved by a final judgment or decision of the Board of 
Adjustment may within fifteen (15) days thereafter, appeal the final 
judgment to the Circuit Court of Baldwin County, Alabama, by filing with 
the Circuit Court and the Board of Adjustment a written notice of appeal 
specifying the judgment or decision from which the appeal is taken. In 
case of such appeal, the Board of Adjustment shall cause a transcript of 
the proceedings and the action to be certified to the Court where the 
appeal is taken. 

Whenever the Board imposes conditions with respect to a project or 
variance, such conditions must be stated in the Board Order and in the 
permit(s) issued, pursuant thereto by the Administrative Officer. Such 
permits shall remain valid only as long as conditions upon which it is 
granted, and the conditions imposed by the Zoning Ordinance are 
adhered to.

Subject Site
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BALDWIN COUNTY BOARD OF ADJUSTMENT #1 

 NEXT REGULAR MEETING

DECEMBER 19TH, 2023 @ 4:00PM
BALDWIN COUNTY CENTRAL ANNEX

ROBERTSDALE, AL
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BALDWIN COUNTY BOARD OF ADJUSTMENT #1 

 REGULAR MEETING

NOVEMBER 21, 2023
BALDWIN COUNTY CENTRAL ANNEX I

ROBERTSDALE, AL
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ZVA23-78 GARRETT Property 
VARIANCE REQUEST

Parcel#: 05-42-03-08-0-000-082.000

Planning District: 15

Zoning: RSF-1, Residential Single Family 

Lot size: 40’ x 70’

Physical Address: 27033 Hall Rd 

Applicant: Jamie McBride

Owner: Wille Garrett

Lead Staff: Crystal Bates Planning Technician II 
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ZVA23-78 GARRETT Property 
VARIANCE REQUEST SUMMARY AND RECOMMENDATION Lead Staff: Crystal Bates Planning Technician II

The applicant is requesting a variance from Section 4.2.5 of 
the Baldwin County Zoning Ordinance as it pertains to the 
front and rear yard setback requirements. 

The applicant is requesting a setback variance to be 8’ from 
the front property line instead of the required 30’ and 8’ from 
the rear property setback line instead of the required 30’ for 
a 13 x 54 mobile home to remain in place. 

Staff recommends APPROVAL unless information to the 
contrary is revealed at the public hearing.

Baldwin County Planning & Zoning Board of Adjustment 1                     November 21, 2023 223



Site Map                                             Locator Map     

Adjacent Zoning Adjacent Land Use

North RA, Rural Agriculture District Residential 

South RA, Rural Agriculture District Vacant

East RSF-1, Residential Single Family Residential 

West RSF-1, Residential Single Family  Residential
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As-Submitted Site Plan
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Hwy Construction Setback Line 
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POA Letter
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Zoning Requirements 
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Section 4.2 RSF-1, Slngle Family District 

4.2.1 Generally. This zoning district is provided to afford the opportunity for the choice of 
a low density residential environment consisting of single fami ly homes on large lots. 

4.2.2 Permitted uses . Except as provided by Section 2.3: Establishment of Zoning in 
Planning Districts, the fol lowing uses and structures designed for such uses shall be 
permitted: 

(a) The following general industrial uses: extraction or removal of natural 
resources on or under land. 

(b) The following transportation , communication , and utility uses: water wel l 
(public or private). 

(c) The following agricultural uses: Silviculture. 

(d) Single family dwellings including manufactured housing and mobile homes. 

(e) Accessory structures and uses. 

(f) The following institutional use: church or simi lar religious facil ity. 

4.2.3 CondWonal Use Commission Site Plan Approval. Except as provided by Section 
2.3: Establishment of Zoning in Planning Districts, the following uses and structures 
designed for such uses may be al lowed by the site plan approval process: 

(a) Outdoor recreation uses. 

(b) The following institutional uses: day care home; fire station ; school (public 
or private). 

(c) The following general commercial uses: country club. 

(d) The following local commercial use: bed and breakfast or tourist home (see 
Section 13.10: Bed and Breakfast Establishments) . 

4.2.4 Special exception. Except as provided by Section 2.3: Establishment of Zoning in 
Planning Districts, the following use and structures designed for such use may be allowed 
as a special exception: Not Applicable 

4.2.5 Area and dimensional ordinances. Except as provided by Section 2.3: 
Establishment of Zoning in Planning Districts, Section 12.4: Height Modifications, Section 
12.5: Yard Requirements, Section 12.6: Coastal Areas, Section 12.8: Highway 
Construction Setbacks, Section 18.4 Variances, and Article 20: Nonconformities, the area 
and dimensional ordinances set forth below shall be observed . 

Maximum Height of Structure 
Maximum Height in Habitable Stories 
Minimum Front Yard 

35-Feet 
2 ½ 

30 Feet 
1nimum ear ar ------- e 

Minimum Side Yards 10-Feet 
Minimum Lot Area 30,000 Square Feet 
Minimum Lot Width at Building Line 100-Feet 
Minimum Lot Width at Street Line 50-Feet 
Maximum Ground Coverage Ratio .35 



1.) Exceptional narrowness, shallowness or shape of a specific piece of property existing at the time of the enactment of 
these zoning regulations.
Per Revenue Commission records the parcel is approximately 40’ x 70’ and approximately 2,800 square feet.  Minium lot 
size requirements for RSF-1 zoning is 30,000 square feet with a minimum lot width at the street line of 100’ and minimum 
lot width at the building line of 50’. Planning District 15 zoning was adopted on August 1, 2006.  The dwelling was move on 
the property without property permits but staff does feel that the shape and size of the lot would create a hardship for 
placement of the dwelling.   Therefore, staff does perceive the subject parcel to be exceptionally narrow, shallow, or 
otherwise configured to create a hardship on the land that would require a variance, and the encroachment across the 
front and rear building setback line. 

Minimum lot size: 30,000sf  Actual lot size: 2,800sf Minimum Lot width: 100’ Actual Lot Width: 40’  Hardship: YES
 
2.) Exceptional topographic conditions or other extraordinary situations or conditions of a specific piece of property. The 
subject property is relatively flat without any wetlands indicated on the subject property. Therefore, staff could not 
establish exceptional topographical conditions or other extraordinary situation, or condition contained on the subject 
property which would require a variance. 

Staff Analysis and Findings
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3.) The granting of the application is necessary for the preservation of a property right and not merely to serve as a 
convenience to the applicant or based solely upon economic loss.
The subject property is zoned RSF-1, Residential Single Family District, which allows for single-family dwellings and related 
accessory uses. The request is to allow for the 13 x 54 mobile home to remain on the property in its current location. As a 
result, staff does believe that the  shape and size of the subject property would require a variance, a variance may be 
necessity for preservation of property right. 

Staff Analysis and Findings
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4.) The granting of this application will not impair an adequate supply of light and air to 
adjacent property or unreasonably increase the congestion in public streets, or increase 
the danger of fire, or imperil the public safety, or unreasonably diminish or impair 
established property values within the surrounding areas, or in any other respect impair 
the health, safety, comfort, morals, or general welfare of the inhabitants of Baldwin 
County.
Staff anticipates no major impacts, therefore staff does not believe the granting of this 
application will impair an adequate supply of light and air to adjacent property or 
unreasonably increase the congestion in public streets, or increase the danger of fire, or 
imperil the public safety, or in any other respect impair the health, safety, comfort, morals, 
or general welfare of the inhabitants of Baldwin County. However, staff is unable to 
determine if approved, the requested variance will unreasonably diminish or impair 
established property values within the surrounding areas because it is not feasible to gather 
sufficient data to make that determination for presentation at the public hearing. 

Staff Analysis and Findings

Baldwin County Planning & Zoning Board of Adjustment 1                     November 21, 2023 235



5.)Other matters which may be appropriate

-The applicant has submitted written documentation stating no active POA on the 
parcel.

-No documentation in favor of or opposition of this variance request has been received at 
the time.

Staff Analysis and Findings
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ZVA23-78 GARRETT Property 

The applicant is requesting a variance from Section 4.2.5 of the 
Baldwin County Zoning Ordinance as it pertains to the front and 
rear yard setback requirements. 

The applicant is requesting a setback variance to be 8’ from the 
front property line instead of the required 30’ and 8’ from the rear 
property line instead of the required 30’ for a 13 x 54 mobile home 
to remain in place. 

Staff recommends APPROVAL unless information to the contrary is 
revealed at the public hearing.
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BALDWIN COUNTY BOARD OF ADJUSTMENT #1 

 NEXT REGULAR MEETING

DECEMBER 19, 2023 @ 4:00PM
BALDWIN COUNTY CENTRAL ANNEX

ROBERTSDALE, AL
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