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September 20, 2019

Mr. Christopher M. Blankenship

Commissioner

Alabama Department of Conservation and Natural Resources
64 North Union Street

Suite 468

Montgomery, Alabama 36130

RE: Baldwin County Intracoastal Waterway (ICW) Boat Launch - Alabama
Department of Conservation and Natural Resources (ADCNR) - Gulf of Mexico
Security Act (GOMESA) Grant Agreement

Dear Commissioner Blankenship:

The Baldwin County Commission, during its regularly scheduled meeting held on September 20,
2019, approved and authorized me, as Chairman, to execute the Gulf of Mexico Security Act (GOMESA)
Grant Agreement in the amount of $7,500,000.00 for the property acquisition of forty-five (45) acres for
the Intracoastal Waterway Boat Launch project. This 4greement shall be effective upon full execution by
both parties and terminate ninety (90) days after the end of the Project Period (September 30, 2020),
unless extended in writing by ADCNR by amendment. The Agreement terms are also included in
Paragraphs 7, 18 and 22 of the Agreement.

Enclosed are three (3) fully executed original Grant Agreements for your file.

If you have any questions or need further assistance, please do not hesitate to contact me at
(251) 972-6833 or Joey Nunnally, County Engineer, at (251) 937-0371.

Sincerely,

CHARLES F. GRUBER, Chairman
Baldwin County Commission

CFG/met [tem [A2
cc: Joey Nunnally
John Sedlack

Lisa Sangster

ENCLOSURE(S)

(BALDWIN COUNTY IS AN EQUAL OPPORTUNITY EMPLOYER M/F)



STATE OF ALABAMA

ADCNR GRANT#: G-BCCIWR/19/BCC

BALDWIN COUNTY

GOMESA GRANT AGREEMENT

THIS GOMESA GRANT AGREEMENT, (“Agreement”) is made and entered by and between the
State of Alabama Department of Conservation and Natural Resources hereinafter, referred to as
“ADCNR?, and the Baldwin County Commission, hereinafter referred to as “Grantee” (ADCNR
and Grantee collectively hereinafter “Parties™).

In consideration of the mutual covenants herein contained, Grantee hereby agrees to perform, in

proper sequence and in the time specified, all tasks necessary for successful completion of the
project as hereinafter set forth.

1

PROJECT PURPOSE AND IDENTITY: The purpose of the Agreement is to provide
funding under the Gulf of Mexico Security Act of 2006 (GOMESA) to Grantee for the

purpose of acquiring approximately 45 acres on the Intracoastal Waterway (ICW) as
described in the Disbursement Justification attached as Exhibit A (“Project™).

PROJECT SERVICES: Grantee shall provide, in accordance with all applicable laws,
executive orders, codes, regulations, etc., all the necessary labor, materials, services and
facilities to successfully complete the Project and fulfill all requirements of this Agreement
including, but not limited to, requirements as set forth in Paragraphs 9 and 16.

PROJECT PERIOD: The Project Period shall begin as of the Effective Date as defined
hereinbelow and end September 30, 2020.

AGREEMENT TERM: The Agreement Term for the fulfillment of all Project Services
shall begin on the Project Commencement Date and end ninety (90) days after the end of

the Project Period, unless extended in writing by ADCNR by amendment pursuant to
Paragraph 12.

NOTICE TO PROCEED: Grantee shall proceed with performing Project Services upon

receipt of a fully executed Agreement which has been approved by the appropriate State of
Alabama officials.

FUNDING AMOUNT/PAYMENT: ADCNR agrees to provide the Grantee with a total
disbursement of GOMESA funds not to exceed SEVEN MILLION AND FIVE
HUNDRED THOUSAND DOLLARS ($7,500,000) to allow satisfactory completion of all
Project Services following full execution of this Agreement and submission by Grantee of
an invoice for payment which shall include a reference to the Grant Number identified
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9.

above and such other supporting documents including such items set forth in Exhibit A.
The disbursement of funds will be provided as a single installment as set forth in Exhibit
A. In the event these funds are not fully expended before the end of the Project Period, the

Grantee shall return the remaining funds to the ADCNR prior to the end of the Agreement
Term in such manner as specified by ADCNR.

CONTINGENCY/ FUNDING AVAILABILITY: Grantee acknowledges and agrees that
the commencement and continuation of funding pursuant to this Agreement shall be

specifically contingent upon the receipt and availability of GOMESA funding for this
Project.

ALLOWABLE COSTS: Allowable Costs allowed under this Agreement shall be
determined in accordance with Exhibit A; all requirements of GOMESA local, state and
federal laws; and other applicable requirements including the following:

a. Grantee agrees that any expenditure related to any type of lower tier contract or

subaward support prior to execution of a written agreement for such purpose shall
not qualify as an Allowable Cost.

b. Grantee shall immediately notify ADCNR in writing in the event, subsequent to
execution of this Agreement, it receives other financial assistance to support or fund

any activity related to Project Services. Grantee further agrees that no costs funded
by such other sources constitute Allowable Costs.

c. Grantee acknowledges that no pre-award costs or other costs incurred prior to the
Effective Date of this Agreement shall constitute Allowable Costs.

d. Grantee acknowledges that Allowable Costs for the purchase cost of land
acquisition shall not exceed the properly appraised value of acreage being acquired.

e. Grantee agrees that all disbursed funds shall be expended solely for Allowable Cost
and that the amount of any expenditure determined by ADCNR not to constitute an

Allowable Cost shall be immediately returned to ADCNR in such manner as
specified by ADCNR.

REPORTS: Grantee agrees to submit a financial and performance report no later than
April 30, 2020. The report shall provide supporting documentation detailing Allowable
Cost expenditures and Project activities during the reporting period. The Grantee further
agrees to submit a Completion Report no later than sixty (60) days after the end of the
Project Period. The Completion Report must include a summary financial report detailing
Project expenditures and a certification confirming both that Grantee has completed all
Project Services and that all expenditures by Grantee of funds received pursuant to this
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Agreement constituted Allowable Costs. The Completion Report shall include supporting
documentation establishing the Allowable Costs as to all expenditures, documents
necessary to evidence successful Project completion, and any other documents to be
maintained by ADCNR for purposes of recordkeeping and audit compliance. Additionally,
if requested by ADCNR, data and reports generated or compiled within the scope of this
Agreement shall be provided in digital format as may be specified by ADCNR. Grantee
agrees failure to submit such reports in a timely manner may result in the termination of
this Agreement. All reports and correspondence submitted to ADCNR in connection with

this Agreement shall be identified by the Grant Number identified above and shall be sent
to the following:

Alabama Department of Conservation and Natural Resources
Attn: GOMESA Coordinator

31115 Five Rivers Blvd.

Spanish Fort, AL 36527

10. INDEMNIFICATION AND HOLD HARMLESS:

d.

Grantee agrees to protect, defend, indemnify, save and hold harmless the State of
Alabama and ADCNR, and any and all of their officers, agents, and employees, from
and against any and all claims, demands, expense and liability arising out of injury
or death to any person, or the damage, loss or destruction of any property, which
may occur or in any way grow out of, any act or omission of ADCNR, its officers,
agents, and employees, the Grantee, and the Grantee’s agents, servants, employees,
and subcontractors. Grantee’s obligation and duty to protect, defend, indemnify,
save and hold harmless ADCNR and its agents and employees shall include and
extend to any and all costs, expenses, attorney fees, judgements, awards, and
settlements incurred by the parties or their agents or employees as a result of any
claims, demands, and/or causes of action arising out of the performance of the
obligations or objectives set forth herein. Grantee agrees to investigate, handle,
respond to, provide defense for and defend any such claims, demand, or suit at its

sole expense and agrees to bear all other costs and expenses related thereto, even if
the claims are groundless, false or fraudulent.

Grantee further agrees it releases from liability and waives its right to sue the State
of Alabama and ADCNR, and their officers, agents, and employees, regarding any

and all claims resulting in any physical injury, economic loss, or other damage or
loss as a result of or related in any way to the Agreement.

The provisions of this Paragraph 10 shall survive the Agreement Term and remain
a continuing obligation of Grantee.
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11,

12.

13.

14,

I35,

16.

CLAIMS FOR LIENS: Grantee shall be solely liable for and shall hold the State of
Alabama, all State Agencies, Boards and Commissions, along with the respective officers,
agents, servants, employees, and volunteers of each, harmless from any and all claims or
liens for labor, services or material furnished to Grantee in connection with the
performance of its obligations under this Agreement.

ASSIGNMENT/AMENDMENT:  Grantee shall not assign or otherwise transfer any
interest in this Agreement without the prior written consent of ADCNR. ADCNR may from
time to time, request amendments to various provisions of this Agreement. Such
amendments, which are mutually agreed upon between ADCNR and Grantee, must be in
writing and approved by all signatory/authorities prior to becoming effective.

SUCCESSORS AND ASSIGNS: This Agreement shall be binding upon the successors
and assigns of the respective Parties hereto.

COMPLIANCE WITH LAWS: The Grantee shall comply with all applicable laws,
ordinances, regulations, and codes of the federal, state and local governments in the
performance of this Agreement. Grantee shall procure all applicable federal, state and local
permits and pay all said fees. Grantee further agrees and acknowledges that the ADCNR is
relying upon the Grantee to maintain compliance with all provisions of GOMESA in
connection with Project Services and related activities and expenditures.

TAX RESPONSIBILITY: Grantee hereby agrees that the responsibility for payment of
any taxes from the funds received under this Agreement shall be the Grantee's obligation
and shall be identified under the appropriate Tax Identification Number.

RECORDS: The State of Alabama, through ADCNR auditors and/or Alabama Examiners
of Public Accounts, and the Federal Government, through any of their duly authorized
representatives, shall be entitled to audit the books, documents, papers and records of the
Grantee and any lower tier recipients which are reasonably related to this Agreement.

Grantee agrees to assist with any such audit as requested by ADCNR and further agrees to
the following:

a. Grantee shall maintain all books, documents, papers, accounting records and other
evidence pertaining to costs incurred and shall make such materials available at
their respective offices at all reasonable times during the Agreement period and for
six (6) years after date of final payment under this Agreement or as otherwise
required pursuant the Department of Conservation and Natural Resources Records
Disposition Authority (requirements current as of date of this Agreement available
at http://www.archives.alabama.gov/officials/rdas/Conservation RDA_2016.pdf),

whichever period expires later, for inspection by any of the above entities, and
copies thereof shall be furnished, if requested.
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b. Pursuant to Act 94-414, Grantee must forward a copy of every audit report issued
in connection with funding provided under this Agreement where public funds are
received and/or disbursed to: Department of Examiners of Public Accounts, P. O.
Box 302251, Montgomery, Alabama 36130-2251, ATTN: Audit Report

Repository. Grantee shall also simultaneously therewith forward a copy of same to
ADCNR

¢. The provisions of this Paragraph 16 shall survive the Agreement Term and remain
a continuing obligation of Grantee.

17. INSURANCE: In addition, Grantee shall maintain in force, at its sole expense, liability

18.

insurance for injury or death or damage to property, in the amount of ONE MILLION
DOLLARS ($1,000,000), and shall include ADCNR, its employees and agents, as
additional insureds in said insurance policy. Grantee shall provide to ADCNR a current
certificate of insurance and said insurance carrier or carriers shall be required to provide
unto ADCNR at least thirty (30) days’ written notice of any cancellation or modification
of coverage under any such policies. Any notices required to be provided by ADCNR
hereunder shall be made to General Counsel, State of Alabama Department of

Conservation and Natural Resources, 64 North Union Street, Suite 474, Montgomery,
Alabama, 36130.

TERMINATION: In addition to terms of Paragraphs 7 and 22, this Agreement may be
terminated as follows:

a. If, in the determination of ADCNR, Grantee fails to fulfill in timely and proper
manner its obligations under this Agreement or violates any of the covenants,
agreements, or stipulations of this Agreement, ADCNR, in addition to all other
available remedies, shall thereupon have the right to terminate this Agreement by
giving written notice, sent certified mail (return receipt requested) or overnight
courier (signature required), to Grantee of such termination and specifying the
effective date thereof, at least fifteen (15) days before the effective date. In that
event, at the option of ADCNR, all finished or unfinished documents, data, studies,
surveys, drawings, maps, models, photographs, and reports or other material
prepared by Grantee under this Agreement shall become the property of ADCNR.

b. ADCNR may terminate this Agreement at any time without cause by giving written
notice to Grantee by certified mail (return receipt requested) or overnight courier
(signature required) of such termination and specifying the effective date thereof, at
least thirty (30) days before the effective date. In that event, at the option of
ADCNR, all finished or unfinished documents, data, studies, surveys, drawings,
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19.

20.

22,

23.

24,

maps, models, photographs, and reports or other material prepared by Grantee under
this Agreement shall become the property of ADCNR.

c. If the Agreement is terminated by ADCNR, as provided herein, Grantee shall
promptly submit a statement detailing the actual services performed and associated
Allowable Costs to date of termination. The Grantee shall immediately return any
remaining funds to ADCNR in such manner as specified by ADCNR.

PRESS/EVENTS: Grantee shall notify the ADCNR of the location, date, and time of any
press conferences, press releases, etc. related to the acquisition of the 45 acres on the

Intracoastal Waterway (ICW) as described in Exhibit A at least five (5) working days prior
to the scheduled event or release.

CONFLICT OF INTEREST CERTIFICATION: The Grantee by his/her/its signature,
certifies to the best of his/her/its knowledge and belief, no conflicts of interest existed or
now exist which have, may have or have had any effect on this Agreement or any
expenditure of funds associated with this Agreement. In addition, in the event Grantee
cannot maintain this certification at any point during the Agreement Term, Grantee shall
immediately notify ADCNR in writing and suspend performance of services under this
Agreement as well as any expenditure of funds under this Agreement until the potential
conflict of interest is resolved to ADCNR’s satisfaction.

. DISCRIMINATION: Grantee agrees to comply with all Federal and State laws which

prohibit discrimination on the basis of race, color, religion, age, sex, pregnancy, national
origin, genetic information, veteran status or disability.

PRORATION: In the event of the proration of the fund from which payment under this
Agreement is to be made, the Agreement will be subject to termination.

NOT A DEBT OF THE STATE: It is agreed that the terms and commitments contained
herein shall not be constituted as a debt of the State of Alabama in violation of Article 11,
Section 213 of the Constitution of Alabama, 1901, as amended by Amendment Number
26. Itis further agreed that if any provision of this Agreement shall contravene any statute
or constitutional provision or amendment, either now in effect or which may, during the

course of this Agreement, be enacted, then that conflicting provision in the Agreement shall
be deemed null and void.

DISPUTE RESOLUTION: In the event of any dispute between the Parties, senior officials
of both Parties shall meet and engage in a good faith attempt to resolve the dispute. Should
that effort fail and the dispute involves the payment of money, a party’s sole remedy is the
filing of a claim with the Board of Adjustment of the State of Alabama. For any and all
other disputes arising under the terms of this Agreement which are not resolved by
negotiation, the Parties agree to utilize appropriate forms of non-binding alternative dispute
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235.

26.

27.

28.

29;

resolution including, but not limited to, mediation. Such dispute resolution shall occur in
Montgomery, Alabama, utilizing where appropriate, mediators selected from the roster of
mediators maintained by the Center For Dispute Resolution of the Alabama State Bar.

IMMIGRATION: By signing this Agreement, the Grantee affirms, for the duration of the
Agreement, that it will not violate federal immigration law or knowingly employ, hire for
employment, or continue to employ an unauthorized alien within the State of
Alabama. Furthermore, if found to be in violation of this provision, Grantee shall be

deemed in breach of the Agreement and shall be responsible for all damages resulting
therefrom.

NO AGENCY: By entering into this Agreement, Grantee understands and agrees it is not
an agent of the State, its officers, employees, agents or assigns. The Grantee is an
independent entity from the State and nothing in this Agreement creates an agency
relationship between the Parties.

NOT ENTITLED TO MERIT SYSTEM: Grantee understands and agrees that nothing in
this Agreement entitles Grantee to any benefits of the Alabama State Merit System.

BOYCOTT: In compliance with Act 2016-312, Grantee hereby certifies that it is not
currently engaged in, and will not engage in, the boycott of a person or an entity based in
or doing business with a jurisdiction with which the State can enjoy open trade.

NOTICE: Contact information of Parties for purposes of providing notice pursuant to the

terms of this Agreement will be as set forth below, unless and until updated information is
provided:

To ADCNR:

Alabama Department of Conservation and Natural Resources
Attn: Christopher M. Blankenship, Commissioner

64 N. Union St., Suite 468

Montgomery, AL 36130

To Grantee:

Baldwin County Commission
Attn: Charles F. Gruber, Chairman
312 Courthouse Square, Suite 12
Bay Minette, AL 36507
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30.

31.

32.

33.

SEVERABILITY: In the event any terms or provisions of this Agreement are deemed to
be invalid or unenforceable, such invalidity or unenforceability shall not affect the validity
or enforceability of the remaining terms or provisions hereof.

REVIEW AND EXECUTION: Grantee acknowledges and agrees that it has had the
opportunity to seek legal counsel in connection with reviewing and executing this
Agreement. Accordingly, any rule of law or legal decision potentially requiring
interpretation of any claimed ambiguity in this Agreement against the drafting party shall
have no application and is expressly waived by Grantee.

ADCNR AND GRANTEE REPRESENT THAT THIS AGREEMENT SUPERSEDES
ALL PROPOSALS, ORAL AND WRITTEN, ALL PREVIOUS CONTRACTS,
AGREEMENTS, NEGOTIATIONS AND ALL OTHER COMMUNICATIONS
BETWEEN THE PARTIES WITH RESPECT TO THE SUBJECT MATTER HEREOF.

This Agreement may be executed in two or more counterparts, each of which shall be
deemed an original but all of which together shall constitute one and the same instrument.

[Signatures on following page]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by their respective officers
thereunto duly authorized as of the date entered below (hetein referred to as “Effective Date™).

GRANTEE:

Chrisfoplitr M. Blankenship (Signature)
Commissioner

Date: q - l g 5 2OL°' P (Prin? N‘a-me)‘
Its: C}\Cl 1N O

(Print Title)

APPROVED LEGAL
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EXHIBIT A

State of Alabama
Gulf of Mexico Energy Security Act of 2006
Disbursement Justification

Background:

The Gulf of Mexico Energy Security Act (GOMESA) was enacted by Congress in 2006 and significantly
enhances outer Continental Shelf (OCS) oil and gas leasing activities and revenue sharing in the Gulf of
Mexico. Among other things, GOMESA provides for enhanced sharing of leasing revenues with Gulf
producing states and the Land & Water Conservation Fund for Coastal Restoration projects. The GOMESA
authorizes uses of the proceeds for the following purposes:

a. Projects and activities for the purposes of coastal protection, including conservation,
coastal restoration, hurricane protection, and infrastructure directly affected by
coastal wetland losses;

b. Mitigation of damage to fish, wildlife, or natural resources;

¢. Implementation of a federally-approved marine, coastal, or comprehensive
conservation management plan; )

d. Mitigation of the impact of outer Continental Shelf activities through the funding of
onshore infrastructure projects;

e. Planning assistance and the administrative costs.

Project Description:

Baldwin County Intracoastal Waterway (ICW) Boat Launch

As the coastal population continues to grow, the southern part of Baldwin County is seeing increased
demand for public access to Bon Secour Bay, Mobile Bay, Wolf Bay, Perdido Bay, and the Gulf of Mexico
via the Gulf Intracoastal Waterway. With the recent closure of a private boat launch, the remaining public
access points are overwhelmed and currently do not provide the infrastructure necessary to safely
accommodate boaters, which will soon become an even greater safety concern.

This project will provide funding toward the acquisition of approximately 45 acres on the ICW. The
property lies just east of the Foley Beach Express Bridge in Orange Beach, AL. The project, which is in the
conceptual phase until the acquisition is complete, will consist of the construction of multiple boat
launches in existing inlets, fishing piers, staging piers, picnic gazebos, a wharf area, restroom facilities and
adequate public parking. These improvements will be accomplished through a separate funding source.
Accordingly, GOMESA funds will be used solely to support the land acquisition portion of the project. For
illustration purposes only, the initial concept is attached as Figure 1.

The proposed project will ensure protection of adjacent resources (i.e., shoreline, wetlands, and surface
water) from site work through the implementation of appropriate Best Management Practices. The
project will also provide for safe public boat launch & recovery, accommodate future growth, and provide
public access for additional recreational activities.
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EXHIBIT A

Project Duration:

This overall project is expected to take approximately 27 months. However, the property acquisition

component to be supported with GOMESA funding is anticipated to occur within approximately 12
months.

Project Costs:

GOMESA will fund $7,500,000.00 of appraised value toward the property acquisition for the Intracoastal
Waterway Boat Launch project. The disbursement will be made as a single installment following full
execution of the Agreement and receipt of an invoice for Allowable Costs which shall include (1) a copy of
the recorded Environmental Covenant related to Forty Seven Canal Place, LLC as approved by the Alabama
Department of Environmental Management (ADEM); (2) a copy of ADEM's Conditional Letter of
Concurrence; and (3) evidence of appraised value (including confirmation from appraiser that the
Environmental Covenant was evaluated in confirming current appraised value).

Category _ Estimated Cost
Property Acquisition (Not to Exceed Appraised Value) $7,500,000

Nexus to Authorized Use:

This project meets the criteria set forth in authorized use (a) Projects and activities for the purposes of
coastal protection, including conservation, coastal restoration, hurricane protection, and infrastructure
directly affected by coastal wetland losses and (c) Implementation of a federally approved marine, coastal,
or comprehensive conservation management plan. The Alabama Coastal Management Program (ACAMP)
was approved by the National Oceanic and Atmospheric Administration (NOAA) on January 25, 2017. The
ACAMP provides a balance of economic growth with the need for preservation of Alabama’s coastal
resources. This project will enhance public and recreational use of the ICW. This project also meets
authorized use (d) Mitigation of the impact of outer Continental Shelf activities through the funding of
onshore infrastructure projects.

e e T T I T Trrrremm——

Submitted and Approved By: Joey Nunnally

County Engineer,
Baldwin County Commission
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